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Abstract
A series of private competition law cases in the UK has demonstrated that there are
significant procedural issues that need to be resolved before private enforcement can take off
in the way that the European Commission and the UK Government are currently encouraging.
One of these issues is the period of limitations in a follow-on case where there are multiple
infringers some of whom appeal the (infringement) decision of the competition authority and
some of whom do not. This is an ongoing problem in the UK in the context of follow-on
actions before the Competition Appeal Tribunal (CAT) and is currently awaiting resolution
by the Supreme Court in Deutsche Bahn. This article shows that this seemingly simple
question of period of limitations is in fact loaded with serious implications going well beyond
a procedural, timing issue. Although the issue is pertinent to all types of infringements of
competition law with multiple infringers, it has particular implications for leniency recipients
in cartel cases and therefore, for the overall relationship between private and public
enforcement of competition law. These implications demonstrate how far from desirable the
current legal situation is. This article demonstrates what the overall preferable solution is
regarding the treatment of period of limitations in follow-on cases based on Commission
infringement decisions in the presence of multiple infringers from a UK and EU law point of
view.

I Introduction
In a series of private competition law cases in the UK, it has become clear that there are
significant procedural issues that need to be resolved before private enforcement can take off
in the way that the European Commission (Commission) and the UK Government are
currently encouraging.1 One of these procedural issues relates to the period of limitations in a
follow-on case where there are multiple infringers some of whom appeal the (infringement)
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decision of the competition authority and some of whom do not. Where the infringement
decision is taken by the Commission and the follow-on action has to be decided by a national
court, the applicable period of limitations presents a complicated mix of European and
national law that one must overcome before finding the correct solution to the case. This is an
ongoing problem in the UK in the context of follow-on actions before the Competition
Appeal Tribunal (CAT) and is currently awaiting resolution by the Supreme Court in
Deutsche Bahn.2 How this case got to the Supreme Court demonstrates how difficult this
problem is to resolve justly given the complexity of the conflicting interests at stake. This
seemingly simple question of period of limitations, as this article shows, is in fact loaded with
serious implications going well beyond a procedural, timing issue. Although the issue is
pertinent to all types of infringements of competition law with multiple infringers, it has
particular implications for leniency recipients in cartel cases and therefore, for the overall
relationship between private and public enforcement of competition law. These implications
demonstrate how sub-optimal the current legal situation is. This article demonstrates what the
overall preferable solution is regarding the treatment of period of limitations in follow-on
cases based on Commission infringement decisions in the presence of multiple infringers
from a UK and EU law point of view.
Similar to the EU, reform is currently taking place in the UK to encourage private actions.3
According to the BIS consultation on private enforcement, businesses view the present
approach to private actions as one of the least effective aspects of the UK competition
regime.4 The legal costs and complexity of bringing private actions is an ‘insuperable barrier’
for the vast majority of SMEs and consumers.5 The consultation also notes that it is important
to avoid damage being caused to the public enforcement system through the introduction of
private actions.6 Such damage can occur by private actions setting precedents that conflict
with the public authority’s approach and/or by private actions changing the incentives that
lead to whistleblowers within cartels reporting some of the most serious anticompetitive
behaviour.7 The UK Government has decided not to take action in this area (the protection of
whistleblowers) since there is pending action at the EU level.8 The importance of protecting
2
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7
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whistleblowers and leniency programmes is not debated; the first main objective of the EU
proposals in the area of private actions is indeed to ‘optimise the interaction between public
and private enforcement…’.9 Thus far, the tension between private and public enforcement
has mostly been debated in relation to the disclosure of leniency documents to potential
private action claimants.10 However, the way limitation periods is treated in follow-on cases
can affect the incentives of whistleblowers just as much by unduly exposing them to damages
claims and hamper the achievement of an optimal interaction between public and private
enforcement.11 This has mostly gone unnoticed by policymakers as well as commentators.
Deutsche Bahn and the preceding Emerson line of cases are a prime example of the problem
at hand.
This article proceeds as follows. In section II, the case law relating to the period of limitations
and its calculation in follow-on cases before the CAT is discussed. In section III, this case
law is analysed with an eye to establishing what the correct approach is in the presence of
multiple infringers some of whom appeal the infringement decision and some of whom do
not. Section III shows that in many cases, both the CAT and the Court of Appeal have opted
for an sub-optimal approach with serious negative implications from a practical and legal
perspective. This section also shows that the correct legal approach in certain cases leads to
bizarre and unfair outcomes. Section III proposes ways in which the legally correct approach
should be improved to make it fairer. This requires EU-level legislation specific to follow-on
actions that renders certain established EU law principles inapplicable, as well as domestic
legislation to clarify the existing (and envisaged) rules. Section IV concludes.
II The case law: the impossibility of consensus on what ‘decision’ means?
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The issue of the treatment of period of limitations in the presence of appealing and nonappealing parties first arose in Emerson I.12 As with the other private follow-on cases against
Morgan Crucible, the Emerson I case relies on the Commission’s decision in Electrical and
mechanical carbon and graphite products from 2003.13 The Emerson claimants in the UK
proceedings were direct purchasers of electrical and mechanical carbon and graphic products.
They lodged a damages claim at the CAT pursuant to section 47A of the Competition Act
against Morgan Crucible which was one of the cartelists in the infringement decision of the
Commission. Morgan Crucible had also applied for leniency to the Commission and obtained
full immunity from fines in respect of its involvement in the cartel. Consequently, Morgan
Crucible did not appeal the Commission decision to the General Court (GC) whereas some of
the other addressees did. At the time of the CAT’s decision in Emerson I these appeals were
still ongoing.
Under section 47A, a claim for damages may be brought before the CAT where it has been
established by the OFT, sectoral regulators with concurrent powers, the CAT or the
Commission that a competition law infringement has occurred. The infringement of
competition law can be that of UK and/or EU law. In such cases, the CAT is bound by the
findings of facts and infringement in the underlying decision once the appeal period has
expired or once these have been confirmed on appeal (sections 58 and 58A). Therefore, the
claimant needs to only prove causation and quantum.14 Section 47A(5)(b) (in conjunction
with sections 47A(7) and (8)) also stipulates that a claim under this section may not be
brought – otherwise than with the permission of the CAT – during any relevant appeal period
and if there is an appeal, before the appeal is determined. In other words, a claim cannot be
brought before the CAT under section 47A whilst there is still the possibility of appealing the
decision or if there has been an appeal, whilst the appeal is ongoing. To be precise, regarding
the Commission’s infringement decisions, section 47A(8) stipulates that the periods during
which a claim for damages may not be made without the CAT’s permission are: ‘(a) the
period during which proceedings against the decision or finding may be instituted in the
European Court, and (b) if any such proceedings are instituted, the period before those
proceedings are determined’.
12
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The period of limitations regarding these cases is stipulated in the Tribunal’s Rules.
According to Rule 31(1), a claim for damages must be made within a period of two years
beginning with the ‘relevant date’. The ‘relevant date’ is the later of the following: (a) the end
of the period specified in sections 47A(7) and (8) ‘in relation to the decision on the basis of
which the claim is made’, ie the period during which an appeal against the (infringement)
decision can be made or is ongoing; and (b) the date on which the cause of action accrued.
In Emerson I, the claim for damages related to the alleged harm caused to the Emerson
claimants as a result of their paying higher prices than would otherwise have been the case
for carbon and graphite products due to the cartel. The most important legal question for the
purposes of this work was whether, in respect of the time limit in Rule 31 of the Tribunal’s
Rules, the time for bringing a claim had begun to run. If the time had not begun to run, then
the Emerson claimants required the CAT’s permission to bring a claim for damages under
section 47A. In other words, they could not pursue a damages claim as of right.
The Emerson claimants argued that the time had begun to run for bringing a claim and the
permission of the CAT was not required to initiate a claim against Morgan Crucible.15 They
based their claim on the argument that the decision was final and binding with respect to
Morgan Crucible, and the fact that, in the present case, even if the GC were to annul the
Commission decision, such annulment would have had no effect on Morgan Crucible, who
was not a party to the EU proceedings.16 Morgan Crucible in turn argued that where there is a
multi-party case and any one of the parties is taking an appeal against the decision that is to
be used to establish liability, the only way a claim can be brought before a final decision on
the Commission’s decision (where there is an application to have that decision annulled)
would be by the permission of the CAT.17 In other words, Morgan Crucible was arguing that
the time for making a claim under section 47A had not yet begun to run since its co-cartelists
had ongoing appeals challenging the Commission decision before the European Courts.
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The legal issue for the CAT in this case – as in the consequent line of similar cases – was the
correct interpretation of section 47A(8). Essentially, the issue is whether appeal proceedings
by anyone against the decision of the authority (ie the Commission) would prevent damages
claims being made at the CAT (unless the CAT gives permission) or whether this is only the
case where the defendant in the damages claim is a party to the appeal proceedings. The
answer to this naturally also establishes whether the time for bringing a claim under section
47A has begun to run and, if it has, when it will expire. In other words, it directly determines
the so-called ‘window’ during which a claim under section 47A can be brought as of right
where the claimant is basing their case on an infringement decision of the Commission and
there is an appeal to the European Courts.
A. The various ‘correct’ interpretations of section 47A(8)
i.

Emerson I

In Emerson I, the CAT decided that the correct interpretation of section 47A(8) was that
‘“any” proceedings’ referred to proceedings that have been brought by any one or more of the
addressees of the Commission decision in question or even by a third party with sufficient
interest as per Article 263 TFEU (ex Article 230 EC). In other words, even if the defendant in
the case at hand (ie Morgan Crucible) was not a party to the appeal proceedings, the appeal of
its co-cartelists ensured that a damages claim under section 47A could not brought before the
CAT (without permission) since time will not have begun to run. 18 In response to the
Emerson claimants’ argument that any annulment of the Commission decision will have no
effect regarding Morgan Crucible and that therefore the reference to ‘decision’ in section
47A(8) must be understood as reference to not the whole decision of the Commission but
only to the part of the decision which is the subject of appeal, the CAT held that the word
‘decision’ cannot be given such a restrictive meaning.19
ii.

Emerson III

The next case revolving around the same legal issue was Emerson III which involved a
dispute between essentially the same companies as in Emerson I. Having received permission
from the CAT to start a damages claim against Morgan Crucible in Emerson II, 20 the
18
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claimants in Emerson III sought permission to make a damages claim against those cocartelists of Morgan Crucible who had appealed the Commission decision before the GC,
even though time had not yet begun to run for such a claim. The reasoning was that the
claims against Morgan Crucible and the co-cartelists who had appealed the decision were so
interrelated that it would be convenient and fair for the claims to proceed and be heard in a
single set of proceedings. 21 The CAT refused to grant this permission. The Emerson
claimants’ argument was mainly that a significant period of time (around 20 years) had
already elapsed since the infringement began and any further delay would compound the
prejudice they had already suffered.22 Their main concern was the impact of the delay on the
state of the evidence.23
According to the CAT, the principles to be applied in this case were that first, the overriding
consideration was whether granting permission enabled a case to be dealt with justly and that
second, it was legitimate to consider the nature and extent of particular prejudice that either
party will suffer as a result of granting permission.24 The ‘real question’ before the CAT was
whether, if a monetary claim could not be brought before the CAT until the final
determination of the EU proceedings, justice could not properly be done. 25 The Emerson
claimants were unable to satisfy the CAT that this was the case.26 More particularly, the CAT
found that the nature and ambit of the appeal(s) may be significant: where the appeal seeks to
set aside a decision or challenges findings which are germane to the nature and extent of a
finding of infringement or the loss, granting permission carries a greater risk of injustice and
inefficiency.27 In the case at hand, all of the proposed defendants were seeking not only a
reduction in the fine but also the annulment of the Commission decision either in its entirety
or in so far as it applied to that defendant.28 Importantly, the CAT also stated that there is no
general rule that permission should be given to initiate a damages claim whenever an appeal
against the decision is only as to the level of the fine: ‘[i]n some cases the issues raised by an
appeal against the imposition and/or level of the fine may pertain to the nature and extent of

prepared to give an undertaking as to the preservation of the documents which satisfied the Emerson claimants;
ibid [14].
21
Emerson Electric Co and others v Morgan Crucible (Emerson III) [2008] CAT 8, [4].
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Emerson III (n 21) [51].
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Emerson III (n 21) [51].
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Emerson III (n 21) [79]-[80].
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Emerson III (n 21) [81].
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Emerson III (n 21) [83].
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Emerson III (n 21) [86].
28
Emerson III (n 21) [87].
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an infringement which might be central to the nature and extent of how (and by how much)
the infringement adversely affects a proposed claimant’.29
iii.

BCL I and BCL II

This issue of whether an appeal against only the fine (similar to an appeal against the
infringement findings of the decision) also has an impact in deciding what the ‘relevant date’
is for the purposes of section 47A is one that has to be resolved regarding its potential impact
on the period of limitations. This was indeed the issue in BCL I and BCL II.30 These cases
arose from the Commission’s decision in the Vitamins cartel, which had found BASF and
other undertakings to have infringed Article 101 TFEU.31 Upon BASF’s application to the
GC for annulment or substantial reduction of the fine imposed upon it by the Commission
decision, BASF received a reduction of the fines imposed on it and did not appeal further to
the Court of Justice (CoJ).32 At the CAT, pursuant to section 47A, BCL claimed damages –
as indirect purchasers of the cartel products - corresponding to the difference between the
prices that they purchased at and the prices that they would have purchased at had there been
no cartel. BASF argued that this claim was time-barred relying on the argument that they had
only appealed against the fine (not the infringement) and the ‘relevant date’ was the date
when the possibility of an appeal by BASF against the infringement aspect of the decision
expired.33 In other words, they argued that their appeal to the GC did not delay the start of the
two-year period for bringing the claim since the appeal was only regarding the fine and not
the infringement.34 The claimants, in contrast, argued that any appeal against the decision was
sufficient to delay the ‘relevant date’ (and therefore postpone the start of the two-year period)
and that the fact that BASF challenged only the fine was irrelevant.35
The CAT agreed with the claimants and found that the ‘relevant date’ fell on the expiry of the
period during which an appeal against the judgment of the GC could have been instituted in
the CoJ and that therefore, the claim was not time-barred. 36 Reiterating its findings in
Emerson III the CAT held that the findings made by a competition authority in deciding to
impose and in calculating the level of a fine may well be relevant to (and be determined by)
29

Emerson III (n 21) [89].
BCL Old Co Ltd v BASF [2008] CAT 24 (BCL I) and BCL Old Co Ltd v BASF [2009] CAT 29 (BCL II).
31
Commission Decision (COMP/E-1/37.512) Vitamins [2003] OJ L6/1.
32
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the nature and extent of the infringement being penalised. 37 According to the CAT, the
gravity, duration and scope of the infringement (geographical and product-wise) may well be
factors relevant, not only to the size of the penalty imposed, but also to liability in damages.38
Similarly, according to the CAT, if – in deciding an appeal against a penalty – the European
Courts were to find that the scope of the cartel was in fact substantially limited, this might not
only be a mitigating circumstance as to the amount of the fine but could also be relevant to
damages liability for the purposes of section 47A.39 An example would be the Court’s finding
the products purchased by a potential claimant not to be covered by the cartel in question.40
The CAT further found that, particularly regarding the quantum of the damages suffered as a
result of the infringement, an appeal against mere penalty could indeed have a material
impact on matters relevant to claims under section 47A.41 Thus, according to the CAT, the
‘decision’ referred to in the relevant provisions, referred to the ‘infringement decision’ as a
whole.42 Similarly, issues of legal certainty and transparency were also likely to arise if one
were to adopt a different interpretation: it will be difficult for a claimant to form a clear view
as to whether the points raised in the brief notice published in the Official Journal regarding
the appeal are likely to have an impact on the issues that will arise in a damages claim under
section 47A.43 It is only when the final judgment of the GC or CoJ is available that a claimant
will be in a position to determine the extent to which the finding of infringement appealed
against is definitive (regardless of whether the action is for annulment of the decision or an
aspect of the fine).44 This judgment of the CAT is in line with its judgments in Emerson I and
Emerson III, in which the CAT decided that the relevant appeal for the purposes of
suspending the time for bringing a claim under section 47A was any appeal by any one and
on any matter. Although, as will be explained in section III, it is highly problematic and
incorrect particularly from an EU law perspective, to treat the appeal by one cartelist as
suspending a claim against another who has not appealed, there is at least internal consistency
in these decisions. This internal consistency has been distorted by, first, the Court of Appeal
and the Supreme Court’s judgments in BCL and, second, the CAT’s own later decision in
Deutsche Bahn and the Court of Appeal’s subsequent judgment in that case.
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In the appeal of BCL I, the Court of Appeal reversed the finding of the CAT and found that
the claim was time-barred.45 On the basis of a rather artificial reading of the Competition Act,
the Court of Appeal decided that there is a distinction in the legislation between decisions as
to infringement and decisions as to penalty.46 The Court of Appeal applied this interpretation
to the Commission’s practice as well by finding that, although ‘[i]t is the Commission’s
normal, if not universal, practice to deal with both [the infringement and the fines] in a single
decision document’, ‘[i]n substance, … the decision that an undertaking has infringed the
relevant prohibition is distinct from the decision imposing a penalty on that undertaking for
the infringement’.47 After the Court of Appeal’s judgment, BCL applied to the CAT for an
extension of time (which was of course established by the Court of Appeal to have expired)
for lodging their claims in BCL II.48 The CAT rejected this extension and its decision was
appealed to the Court of Appeal. The Court dismissed the appeal upon finding that there is no
power to extend the time and thus the CAT was correct in dismissing the claim.49 On appeal
to the Supreme Court, the Court of Appeal’s decision was upheld.50
iv.

Deutsche Bahn

The legal situation became even more muddled with Deutsche Bahn which was – like the
Emerson line of cases – pursued against Morgan Crucible on the basis of the Commission
decision in Electrical and mechanical carbon and graphite products. Although the defendant
and more or less all the facts except for the claimant were the same, the outcome in Deutsche
Bahn was diametrically opposite to the outcome in Emerson I. The issue in Deutsche Bahn
was once more whether ‘decision’ in section 47A(8) referred to a decision concerning a
specific defendant to the section 47A claim (ie Morgan Crucible) or whether it referred to a
decision concerning all the addressees of the decision. If ‘decision’ meant the decision
against Morgan Crucible, then Deutsche Bahn’s claim for damages would be time-barred.51 If
the decision meant the decision against any of the addressees, then Deutsche Bahn’s claim
would be within the two-year limitation period (on the basis of the appeals of addressees
other than Morgan Crucible).52 Stating that ‘prior decisions of the Tribunal are not binding on
45

BCL Old Co Ltd v BASF [2009] EWCA Civ 434 (BCL I CA).
BCL I CA (n 45) [14] et seq.
47
BCL I CA (n 45) [24].
48
BCL Old Co Ltd v BASF [2009] CAT 29 (BCL II).
49
BCL Old Co Ltd v BASF [2010] EWCA Civ 1258 (BCL II CA). The CAT in BCL II (n 48) had assumed that it
had the power to extend the time but had refused to grant it.
50
BCL Old Co Ltd v BASF [2012] UKSC 45 (BCL II SC).
51
Deutsche Bahn AG v Morgan Crucible [2011] CAT 16, [12].
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the Tribunal’ 53 and that ‘[t]here is a central ambiguity in the term “decision”’, the CAT
decided – seeking to comply with the Court of Appeal’s interpretation of ‘decision’ in BCL I
-54 that ‘decision’ meant the specific part of the operative part of the Commission decision
that makes a decision regarding a particular addressee (and thus was to be interpreted in the
‘narrow’ sense).55 Thus, the CAT disagreed with the conclusion of the Tribunal in Emerson
I.56 The CAT agreed with the defendants that if an addressee had elected not to appeal, it was
difficult to see why section 47A proceedings should be put off until all the other addressees
of the decision have had their appeals determined.57 Consequently, the claim against Morgan
Crucible was held to be time-barred.58
On appeal, the Court of Appeal stated that a ‘disconcerting aspect of Morgan’s argument is
that, in other circumstances, Morgan would no doubt strenuously argue for a different
construction’ of section 47A.59 According to the Court, it is difficult to believe that Morgan
Crucible would maintain the stance that ‘an appeal from the Commission’s decision on what
was found to be a single and continuous infringement’ would be irrelevant to the claims
against it if (a) the other undertakings had succeeded in their infringement appeals; and (b)
the GC had set aside the Commission decision in toto on the ground that there had been no
cartel and there had been no infringements of competition law in fact or in law.60
At the Court of Appeal, Deutsche Bahn essentially argued that the natural and ordinary
meaning of ‘decision’ in section 47A is a single decision on infringement concerning all the
parties to whom the decision is addressed and who the Commission has found, on the basis of
common evidence and interdependent facts, had jointly committed a single and continuous
infringement. 61 In contrast, Morgan Crucible argued that the relevant decision was the
individual decision addressed by the Commission to Morgan Crucible as a particular party
and that this was definitive and binding on it and on the CAT, whatever the result might be of
appeals by other undertakings against the decision made against them.62 Morgan Crucible
further argued that it was a fundamental principle of EU law that national courts were
53
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precluded from taking any decision that would conflict with a binding Commission decision:
it was not open to the CAT, in determining a follow-on claim against a non-appealing
addressee, to disapply that decision simply on the ground that another addressee had
successfully appealed against the decision addressed to it.63 They also argued that it would be
unfair to prevent the claimant from proceeding sooner rather than later, possibly kept waiting
for years, while other undertakings exhausted appeals that had no relevance to the claim
against the non-appealing addressee.64
The Court of Appeal disagreed with the CAT’s interpretation of ‘decision’ in Deutsche Bahn
and found that ‘decision’ meant a decision of the Commission that the Treaty provision ‘has
been infringed’; namely, the decision that there is a single and continuous infringement based
on common evidence and interdependent facts.65 Thus, the claim against Morgan Crucible
was not time-barred and the CAT in Emerson I was indeed correct. As noted before, this
judgment of the Court of Appeal is currently on appeal at the Supreme Court. 66 Table 1
below summarises the rulings on the interpretation of ‘decision’ in various cases examined
thus far.
Does an appeal by any coinfringer prevent the time from
running against the private
claim defendant?
CAT
CA
SC
Yes
Emerson I
Emerson III
BCL I
Yes
Awaited
Deutsche Bahn No
Table 1 Rulings on the interpretation of ‘decision’

Does an appeal against fine only
prevent the time from running
against the private claim
defendant?
CAT
CA
SC
Possibly
Yes
No
-

III Analysis and the correct approach
This author respectfully argues that the CAT in Emerson I and the Court of Appeal in BCL I
and in Deutsche Bahn reached incorrect conclusions and outcomes. In general, the
conclusions in these cases are without a sound legal base, in conflict with EU law principles
and impractical, with serious negative implications for the private and public enforcement of
competition law. The Supreme Court should, therefore, reverse the Court of Appeal’s
decision in Deutsche Bahn and find that the claim against Deutsche Bahn is time-barred.
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Starting with Emerson I, the CAT’s reasoning in dismissing the Emerson claimants’ EU-lawbased arguments (such as that of an appeal being irrelevant to the position of a non-appealing
party) was that, when the CoJ stated the principles relied on by the Emerson claimants, it was
considering the scope of Article 263 TFEU and not the true construction of section 47A.67
Therefore, according to the CAT, ‘the principles expounded by the [CoJ] to meet different
considerations’ did not have any application or relevance to the true construction of section
47A.68 The CAT’s reasoning is artificial and it is not acceptable. It is artificial because the
CoJ could never have decided on the true construction of section 47A since it cannot for lack
of jurisdiction. As the CAT states, it is for the domestic legal systems to establish the detailed
procedure for bringing private actions and in so doing the Member States must comply with
the principle of equivalence and the principle of effectiveness. 69 This means that it is
impossible for the CoJ to make findings relating particularly to section 47A unless a
preliminary reference request was sent to it by, for example, the CAT. However, this does not
mean that the general principles of EU law established by the CoJ are irrelevant to the case
before the CAT.
The CAT’s conclusion that the EU case law lacks application or relevance is also not
acceptable since it disregards well-established principles of EU law. In cases like TWD and
AssiDöman the CoJ clearly established that, as a matter of EU law: first, it is settled law that a
decision which has not been challenged by the addressee within the time-limit laid down in
the Treaty becomes definitive against her.70 This safeguards legal certainty by preventing
Union measures which involve legal effects from being called into question indefinitely.71 It
is also justified on grounds of good administration of justice and procedural economy.72 This
means that any proceedings at national level that do not treat the appeal of others as irrelevant
to the legal situation of a party who has not appealed herself, overcomes this definitive nature
which the decision assumes as against that person once the time-limit for bringing an action
has expired.73 Such national proceedings breach legal certainty and the principles of EU law
set by the CoJ in the case law. Second, where an addressee of a decision brings an action for
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annulment, the matter to be tried by the EU courts relates only to those aspects of the decision
which concern that addressee; the scope of the annulment may not go further than that sought
by that applicant. 74 In the same vein, the authority erga omnes exerted by an annulling
judgment cannot entail annulment of an act not challenged before the Courts but alleged to be
vitiated by the same illegality.75 The annulment has no effect on the validity of the decision
vis-à-vis addressees who have not appealed. 76 Moreover, the European Courts treat the
decision against various cartelists as ‘a number of similar individual decisions imposing
fines … adopted pursuant to a common procedure’77 and as a ‘series of individual decisions
making against each of the undertakings to which it was addressed a finding of infringement
of the provisions of … the Treaty under which it was charged and imposing a fine’ applying
to each of the addressees. 78 Indeed, according to the GC in PVC (No 2), ‘[h]ad the
Commission so wished, it could have formally adopted a number of separate individual
decisions confirming the infringements of … the Treaty which it had found.’79 Thus, each of
those individual decisions forming part of a Commission decision is binding in its entirety on
the undertaking to which it is addressed and where an addressee does not bring an action for
annulment of the Commission decision in so far as that decision relates to her, the decision
continues to be valid and binding on her.80
These established principles of EU law mean that in Emerson I and the subsequent similar
cases, the decision as against Morgan Crucible became final and definitive upon expiry of the
appeal period pertaining to Morgan Crucible and that the decision against Morgan Crucible is
a separate ‘decision’ from the decisions against Morgan Crucible’s co-cartelists. Therefore,
the CAT’s interpretation of ‘decision’ in Emerson I and the Court of Appeal’s interpretation
of ‘decision’ in Deutsche Bahn as the ‘entire decision against all of the cartelists’ is not
correct given the EU context of the relevant decision(s). Such an interpretation not only
conflicts with the above-mentioned EU law principles, but also leads to impractical results:
what if all of the cartelists who appeal, appeal the decision separately (as in the case of
Morgan Crucible’s co-cartelists) and at different times and the appeal court does not join the
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cases and sees them separately? How will the claimant for private damages calculate when
the period of limitation expires (or starts to run, for that matter)? The CAT and the Court of
Appeal assume that there will be one appeal application which might not be the case in
practice. Such an interpretation can also breach the EU principle of effectiveness since it can
be thought to make it extremely difficult to actually pursue a follow-on case based on a
Commission decision by making it too complicated to establish when the time for bringing a
damages claim begins to run and expires.81
In the same vein, the Court of Appeal’s interpretation of a decision on infringement being
distinct from a decision on penalty in BCL I has no basis in EU law or practice and is
incorrect. The Court of Appeal uses the fact that the Commission made a finding of
infringement without imposing a fine as illustration of the position that there are distinct
decisions as to these aspects.82 However, there cannot be an imposition of a fine without there
first being a finding of infringement, although there can be a finding of infringement without
the imposition of penalties. In other words, there cannot be an independent decision imposing
penalties; there must be an infringement for which penalties are being imposed and both the
infringement and the penalties will be found in one and the same decision. The ‘decision’ is
an instrument that contains various ‘findings’. These ‘findings’ can relate to the infringement
and/or the penalties. Yet, there would still be a single decision against one undertaking
comprising the findings on infringement and penalty. As the Court of Appeal itself states, it is
the Commission’s universal practice to adopt a single decision containing the findings of
infringement and penalty.83 Just because the imposition of penalties can be appealed without
appealing the finding of infringement does not mean that penalties were contained in a
separate ‘decision’. Essentially, the Court of Appeal treats the different ‘Articles’ in a
decision as separate decisions in themselves by this holding.84 This also ignores the fact that
first, issues raised in a penalty appeal can have implications for the damages claim as noted
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by the CAT in Emerson III and BCL I85 and second, that it is possible for the European
Courts to raise points of their own motion in an appeal against a penalty provided that these
points relate to ‘public interest’.86 Similarly, even if the appeal is only against penalty the
European Courts can consider issues of procedural anomaly (ie infringement of essential
procedural requirements) of their own motion.87 Moreover, a reassessment of penalties might
involve the reassessment of the affected market/sales which would have an impact on
damages, particularly regarding quantum. Consequently, the decision does not become
definitive until after any appeals concerning it are resolved regardless of the content and
subject matter of the appeals, provided that the appeal is by the relevant defendant.
The appeal must indeed be by the relevant defendant and this is why the CAT’s decision in
Emerson I and the Court of Appeal’s decision in Deutsche Bahn are incorrect. What the
Court of Appeal is missing in Deutsche Bahn when it states that Morgan Crucible would have
argued differently if (a) the other undertakings had succeeded in their infringement appeals;
and (b) the GC had set aside the Commission decision in toto on the ground that there had
been no cartel and there had been no infringements of competition law in fact or in law88 is
that even if (a) and (b) were to occur, legally, this would not change Morgan Crucible’s
position at all. Indeed, as the Court itself states, if Morgan Crucible’s construction is to be
accepted, then even if there were no claims for damages against those co-cartelists which had
successfully appealed, claimants could pursue claims against Morgan Crucible for full
damages based on the Commission decision not appealed by it.89 Moreover, Morgan Crucible
would have no defence to liability for the single and continuous infringement by all the
undertakings to which the Commission decision was addressed. 90 Although this can
potentially lead to unfair and bizarre outcomes, as discussed below, this is the legal position
under EU law and it is the legal position that should have been adopted by the Court of
Appeal due to the EU context of the decision and the appeals.
In Deutsche Bahn, the Court of Appeal mainly focused on the ‘domestic’ law nature and
context of section 47A and decided that there was no reason why the construction of section
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47A should be governed or concluded by particular reference to EU law on the nature of a
Commission ‘decision’. 91 This interpretation cannot be accepted: not only is the decision
underlying the damages claim an EU measure, but also the appeal proceedings that the
decision is subject to are EU proceedings. Therefore, it is impossible to interpret the facts and
relevant procedures detached from the EU context. The UK procedures have to be reconciled
with the EU principles which make up the context of the case.
On a reading of section 47A(6)(d) and (8), the Court of Appeal in Deutsche Bahn decided
that the term ‘decision’ in these sections refers to a decision that a relevant prohibition has
been infringed; thus, to a decision that there has been an infringement and that an
infringement situation exists, not to a decision against, or as regards, a particular party or
particular addressee of the Commission decision.92 The Court of Appeal found that ‘[i]t is not
correct to describe an appeal against that infringement decision as an appeal against a
decision addressed to a particular party’. 93 Yet, it is exactly an appeal against a decision
addressed to a particular party under EU law. The Court further noted that the appeal is
‘directed to the decision that an infringement situation exists because a relevant prohibition
has been infringed. The appeal is not simply against the decision against a particular party or
a particular addressee’.94 Again, under EU law, the appeal is indeed exactly an appeal against
the decision against a particular addressee. According to the Court of Appeal, the addressing
of the decision on infringement to a particular undertaking is a ‘secondary matter involving
the allocation of responsibility consequential on a logically prior decision that the prohibition
has been infringed and that an infringement situation exists’. 95 This is an incorrect
interpretation: a decision that the prohibition has been infringed cannot exist in a vacuum; the
infringement can only be deemed to exist when it is established to have been committed by a
certain undertaking. Thus, it is not a secondary matter to address the infringement decision to
a particular addressee; it is an essential part of adopting the decision.
In reaching the conclusion that it did in Deutsche Bahn, the Court of Appeal also stated that
there is no binding authority on this point in either the national courts or in the CoJ. 96
However, as demonstrated in this article at length, there is indeed binding authority from the
CoJ which clearly holds that an appeal by one party has no impact on the legal situation of
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another party who has not appealed.97 As a practical consequence, the Court of Appeal asked
the question what would be the point of bringing a claim for damages against an undertaking
in the position of Morgan Crucible, while the prior question whether there has been an
infringement of a prohibition was still being litigated on appeal by the other undertakings in
the GC.98 According to the Court, it would be more sensible and practical to postpone any
proceedings until the final decision on that question was known, so that all questions of
causation, quantum and contribution could be resolved at the same time, even if that involved
delay.99 With this question, the Court of Appeal demonstrates that it is either unwilling or
unable to accept directly relevant and binding rules of EU law: it is absolutely clear from an
EU law perspective that even if the appeal resulted in a finding of non-infringement, eg
because there was no cartel, this would have no legal implications for Morgan Crucible’s
situation. There are currently no legal tools available to a party in the situation of Morgan
Crucible to make such a finding applicable to itself. In fact, the case law explained above
demonstrates the opposite: it is not possible for such a party to benefit from the outcome of
another party’s successful appeal.100 Bizarre as it may be, in the damages claim, the CAT
would still have to proceed on the basis that Morgan Crucible was party to an illegal cartel.
The Court of Appeal in Deutsche Bahn, therefore, seems to have perhaps given precedence to
what the law should be as opposed to what the law is.
A. The correct legal approach is unfair
As alluded to above, the correct application of the existing law may indeed lead to bizarre
outcomes in the context of follow-on damages claims based on Commission decisions subject
to appeal. First, there will be the problem of what to do in the damages claim when some of
the addressees get the Commission decision annulled where the damages defendant has not
appealed. The bizarre outcome is that such a defendant can be liable for the damages
resulting from, for example, a cartel which legally did not exist and because the others had
the decision annulled, the defendant would not even be able to get contribution from the
others: the co-cartelists can ward off such a claim on the basis that they have not done
anything illegal as determined by the appeal outcome. Subsequently, the damages claim
defendant (eg Morgan Crucible) might have to pay everyone’s share of damages for a cartel
that as a matter of fact and/or law did not exist (provided causation and quantum can be
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established). Similarly and perhaps worse, the appeal outcome might even be that the
infringement decision did not exist as a matter of law or fact due to serious procedural
anomaly.101 If the EU principle that an annulment can only produce legal outcomes for those
parties who have appealed the decision is applicable also to the situation where the decision
is found to be non-existent at appeal, this would produce a seriously unfair outcome.102 The
CAT would have to award damages on the basis of a decision that legally does not exist. This
is aggravated by the fact that, as noted above, in a follow-on case, there is no duty for the
plaintiff to prove the ‘infringement’ and the CAT is bound by the Commission’s finding of
‘infringement’.

103

Thus, the CAT could be awarding damages on the basis of an

‘infringement’ decision which at appeal was found to be non-existent or unlawful because,
for example, the agreement did not breach the competition rules. This is aggravated by the
fact that in most cartel cases, the non-appealing addressee will be the leniency applicant who
will have received immunity from fines in return for revealing a secret cartel to the
authorities.
This issue of the leniency applicant being exposed to such claims was discussed by the CAT
in Deutsche Bahn. In Deutsche Bahn, the CAT found that the possible exposure of the
leniency applicant (and any other non-appealing addressee) should not be overstated because
first, there is a discretion in the CAT to allow proceedings against appealing addressees to be
commenced as well (section 47A(5)(b)). 104 Second, the CAT noted that even if the nonappealing addressee is the only defendant in section 47A proceedings, such a defendant
would have a right to contribution.105 However, as noted above, if the other addressees get an
annulment from the European Courts, the (single) damages defendant who did not appeal
would not be able to get any contribution. Third, according to the CAT, it could always stay
the proceedings against the non-appealing addressee so as to enable to appealing addressees
to catch up.106 This – like the first proposition – assumes that the appealing addressees have
also been/are also sued before the CAT; this might not be the case in practice. As noted above,
the appeal decision legally has no consequences for the non-appealing addressee which
101
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would make the stay of proceedings meaningless and there is currently no legal tool available
to make that decision relevant to the non-appealing addressee. Moreover, the CAT stated in
Deutsche Bahn that it would take full account of the appealing addressee’s success at appeal
when assessing the right of contribution of the non-appealing addressee.107 Thus, the nonappealing addressee - the leniency recipient - can end up paying damages on everyone’s
behalf for a cartel that did not exist and/or pay damages without the possibility of actual
contribution.
Another problem resulting from the correct legal approach is the calculation of the amount of
damages. Assume A and B are the only cartelists in an infringement decision. B appeals to
the European Courts and gets the decision annulled. A does not appeal. Private parties pursue
a follow-on damages claim against A which will proceed on the basis that there is an
infringement (although the European Courts might have decided that there was not in the
appeal of B). In such a case, what is the amount of damages that A has to pay resulting from a
cartel that legally did not exist? Does it have to pay the entire amount of damages calculated
on the basis of the Commission decision without any possibility of contribution since it is
jointly liable? In such a scenario, at least part of the damages relating to the alleged harm by
B will have been annulled, but this would not be legally relevant to A’s situation.
All in all, the clear message from the existing line of cases is that it is always better to appeal
a Commission decision. The same goes for – in fact, particularly, for - leniency recipients.
Exposing leniency recipients to undue damages claims and encouraging them to appeal
decisions in which they were not fined disincentivises them from coming forward in the first
place. Therefore, it is here that the private and public enforcement of competition law
potentially conflict. Such a conflict hampers the development of both public and private
enforcement. The message sent by the existing line of cases is also perverse in that it
encourages litigation and the related expenditure on the part of parties who are rewarded by
immunity from fines for revealing a secret cartel to the authorities. If the existing case law
continues to be upheld by the Supreme Court in Deutsch Bahn, this will imply that the law
takes with one hand what it gives with the other: the leniency recipient will have to incur the
costs of a lengthy appeal to avoid having to pay damages on everyone’s behalf on its own
potentially with no contribution after being rewarded with a reduction in fines for revealing a
secret infringement.
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B. How to fix the legally-correct-but-unfair approach
First and foremost, a mechanism must be put in place to protect the leniency recipients. As
the Commission states in its Proposal for a Directive, as leniency recipients are less likely to
appeal an infringement decision, ‘this decision often becomes final for them earlier than for
other members of the same cartel’. 108 In line with this article’s arguments above, this
statement demonstrates that the Commission also treats the ‘decision’ against the leniency
recipient as a separate decision than the decision against the other cartelists and
acknowledges that this decision will become final as a result of the leniency recipient not
appealing. Moreover, the Commission recognises that the lack of appeal may make leniency
recipients the primary targets of damages actions. 109 Seeking to strike a balance between
public and private enforcement, the Commission proposes to limit the leniency recipient’s
liability, as well as her contribution owed to co-cartelists under joint and several liability, to
the harm she caused to her own direct or indirect purchasers.110 However, this limitation on
the leniency recipient’s liability is not absolute: the immunity recipient remains fully liable as
a last-resort debtor if the injured parties are unable to obtain full compensation from the other
infringers.111 This, alongside the fact that the other infringers might get an annulment on
appeal, means that the leniency recipient is still at serious risk of having to pay the entire
damages resulting from a cartel (which the appeal of others might establish not to have
existed). Thus, although the Commission’s proposal alleviates the burden on the leniency
recipients in some limited scenarios, the potential for perverse outcomes still exists. In fact,
the possibility that the leniency recipient might end up footing the bill for a cartel that legally
or factually did not exist is not even discussed in the Commission Proposal. Therefore, if the
Proposal is accepted as it is, the leniency recipient would still be better off appealing the
Commission decision.
A much better way of protecting the leniency recipient from such damages claims would be
not disclosing the identity of the leniency recipient and/or unconditionally eliminating joint
and several liability for the leniency recipient as in the US.112 Similarly, immunity from the
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imposition of an infringement decision against the leniency recipient would also provide such
protection. 113 These are, however, unlikely to be accepted at the EU level where the
Commission is trying to have its cake and eat it, too by seeking to encourage as much private
and public enforcement as possible simultaneously. Such perfect harmony between public
and private enforcement may not be possible in practice and the Commission might have to
make a choice between these two types of enforcement and decide which one is to be
prioritised. As it stands, the limited protection of leniency recipients implies that the
preference is for private enforcement. This, however, presents a vicious circle: if the cartels
on the basis of which the damages are being claimed are only discovered as a result of the
leniency applications, then the discouragement of leniency applicants by undue exposure to
damages claims will mean that there will be no damages claims at all since the cartels will
not be discovered in the first place. Therefore, it appears more sensible in these scenarios to
prioritise public enforcement over private enforcement and offer adequate protection to
leniency recipients.
Second, even if the non-appealing addressee is not the leniency recipient and regardless of
the type of infringement, the result of a successful appeal which establishes that the
infringement did not occur as a matter of law or fact must somehow be taken into account in
a follow-on case where damages are sought. Otherwise, one faces the unjustifiable possible
outcome of a party paying damages for an infringement that did not occur to parties who
were not harmed.114 This would be factual unjust enrichment on the part of the damages
claimant but the damages defendant – under current EU law – has no means of avoiding or
remedying this outcome since the appeal outcome is technically not applicable to her. 115
Although in some cases, the appeal outcome might indeed only be relevant to the party who
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has made the application, one can easily envisage situations where the appeal findings will be
- as a matter of fact- relevant to non-appealing addressees as well. For example, if the
outcome of the appeal is that the practice found to be an infringement of EU competition law
is not prohibited by the rules (eg in case of a novel abuse or novel agreement) or that the
Commission has committed serious procedural errors that taint the entire decision-making
process and the subsequent decision, these will clearly be relevant to the non-appealing
addressees’ factual situation as well, albeit not legally relevant or applicable. Thus, one must
find the means to make such findings legally relevant to the position of non-appealing
addressees as well for the purposes of follow-on damages claims. The most appropriate way
of achieving this is by legislation that would render the above-mentioned EU principles
regarding the effect of appeals on non-appealing addressees inapplicable in follow-on
damages claims.116 This could have been easily done by including a provision on this in the
Commission Proposal but the Commission does not seem to have even spotted the problem.
That the problem can only be fully resolved by legislation is demonstrated by an examination
of the existing relevant legal tools with the most potential for applicability to the situation.
These legal tools are Masterfoods, Article 16(1) Regulation 1/2003, the Co-Operation Notice
and, more broadly, the duty of sincere co-operation.117

Applying Masterfoods to the issue at hand would imply that the period of limitations in
follow-on cases before the CAT does not run during ongoing appeals not because the word
‘decision’ means the entire decision, but because the ‘outcome of the dispute before the
national court depends on the validity of the Commission decision’ and ‘it follows from the
116
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to run afresh as regards these parties and persons’; Case 52/64 Pflöschner v Commission [1965] ECR 981, 986;
see also Case 43/64 Müller v Councils of the EEC, EAED and ECSC [1965] ECR 385, 397; Case 125/87 Brown
v Court of Justice [1988] ECR 1619, [13]. This was repeated by the CoJ in AssiDöman (n 70) [62]. If indeed
applicable, this alternative would obviously involve the follow-on damages defendant starting its own appeal
after the other infringers have achieved annulment. This can result in a very complicated outcome: first, if the
court seeing the damages case does not stay its proceedings during the appeal of the others (under the correct
approach explained in this case, it should not have to), the non-appealing addressee can get an annulment
applicable to itself after having paid out damages. Second, if the non-appealing addressee starts its own appeal
proceedings while the damages claim is ongoing, it will imply that the damages claimant will have to wait for
years before its claim can be decided on.
117
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obligation of sincere cooperation that the national court should, in order to avoid reaching a
decision that runs counter to that of the Commission, stay its proceedings pending final
judgment in the action for annulment by the [Union] Courts…’.118 However, this approach
can only be applicable where a damages action has been lodged and even then, without a
mechanism to make the outcome of the appeal relevant to the non-appealing addressee, its
application does not fully solve the problem. Moreover, the Masterfoods approach does not
have any application to establishing whether the ‘window’ of making a claim has opened or
not since this still requires an interpretation of ‘decision’ within the section 47A context.

Regarding the duty of sincere co-operation, Article 16(1) Regulation 1/2003 states that a
national court cannot reach a conclusion different from that of the Commission.119 Oddly, it
does not state anything about the Commission decision being subject to and perhaps annulled
at appeal. Interpreted alongside the Co-operation Notice which states that ‘[t]he binding
effect of the Commission’s decision is of course without prejudice to the interpretation of
[Union] law by the Court of Justice’120; it is clear that if the national court thinks that the
Commission decision is incorrect it will have to either make a preliminary reference request
to the CoJ or stay its proceedings where the Commission decision is already being appealed
before the European Courts. 121 Unfortunately, neither of the solutions offered in the
Cooperation Notice deals with the situation where there are multiple addressees and only
some of them have appealed and the non-appealing addressees are sued for damages. Thus,
so long as the EU principle that the outcome of an appeal will have no effects on the legal
situation of a non-appealing addressee is not made inapplicable to follow-on cases, the
problem cannot be resolved by these existing legal means.

Neither the recent UK Government decision found in the Government Response to the BIS
Consultation nor the Draft Consumer Rights Bill (which will extend the period of limitations
at the CAT from two to six years to harmonise it with the period of limitations at the High
Court) alleviates the problem entirely either: it should be noted that the issue is not
necessarily one of ‘time’ but of principle in deciding how the period of limitations is
supposed to run in practice with multiple infringers where only some of them appeal the
118
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authority decision.122 To remedy better some of the problems resulting from the existence of
appealing and non-appealing addressees, in realising the reform of the rules, the UK
government should eliminate the rule that an appeal prevents the time from running in
follow-on cases under section 47A in the absence of permission from the CAT by repealing
section 47A(5)(b) and harmonise this aspect of the period of limitations with the period of
limitations at the High Court. This seems to have indeed been done by the Draft Consumer
Rights Bill which seeks to reform private actions by amendments to the Competition Act.123
The Draft Consumer Rights Bill does not contain a clause equivalent to section 47A(5).
However, it still contains a section stipulating that the CAT is bound by the ‘infringement
decision’ of the relevant authority in proceedings under section 47A ‘once it has become
final’.124 The wording of the draft amended version of section 58A is indeed very similar to
the current wording of section 58A and no clarification is provided as to what precisely
‘decision’ refers to.125 It is still ambiguous whether ‘decision’ refers to the decision against
the defendant in the damages claim or whether it refers to the decision against any of the
infringers in the presence of multiple addressees. How ‘decision’ is to be interpreted will
directly establish whether the ‘decision’ has become final since it is only by interpreting
‘decision’ one can decide whose appeal prevents the finding of infringement from becoming
‘final’ for the purposes of section 58A and thereby, section 47A. Thus, it appears that
although the Draft Consumer Rights Bill has resolved some of the problem by eliminating
section 47A(5), the problem will now present itself in the interpretation of section 58A.
Therefore, the Draft Consumer Rights Bill should be amended to include a precise definition
of ‘decision’ to resolve this problem entirely. If ‘decision’ is defined as one against the
defendant in the private claim, then this would provide consistency with EU law. However,
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this would then lead to the potential problems identified in section III.A. If ‘decision’ is
defined as one against any of the addressees in the infringement decision, then these
problems would be avoided but there would be a conflict between the UK statute and the EU
case law explained in section III (provided that the EU-level legislation proposed in this
article is not adopted).

Once the period of limitations for follow-on cases under section 47A is harmonised with that
at the High Court both in terms of how it is calculated and also its length, the first step in a
given case will be to stay the proceedings to wait for the outcome of appeal at the European
Courts.126 This can be done by interpreting Masterfoods, Article 16(1) Regulation 1/2003, the
Co-Operation Notice and the duty of sincere co-operation. The final outcome, however, is
still dependent on there being a mechanism which makes the outcome of the appeal relevant
to the non-appealing addressee in the follow-on case. Thus, EU-level legislation is essential
to fully resolve the problem.

Admittedly, such legislation would implicitly conflict with the reasons underlying the EU
principle in the first place. The reasons underlying the settled EU principle are legal certainty,
good administration of justice and procedural economy. 127 Avoiding free-riding on the
expenses incurred by others is also a benefit of the principle.128 Similarly, there is also a
possibility that the appeal outcome increases the fines imposed on the infringers and thereby
possibly increasing the scope for damages.

The adverse results of conflicting with these legitimate reasons underlying the principle can
be avoided if the new rule is limited in scope. The rule can be stipulated such that it gives the
national court the right or discretion to take into account any appeal outcome on the
Commission decision relevant to the damages action at hand. In other words, no right need to
126
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be created for the non-appealing addressee. For all senses and purposes, the decision would
still be binding and definitive against the party who has not appealed it. The national court
would have the possibility of assessing the appeal outcome on the Commission decision as
per the requirements of each case and of taking into account any factors resulting from the
appeal that are relevant for assessing causation and quantum. This would allow and oblige the
national court to decide, for example, that there are no damages that can be awarded because
the agreement did not breach competition law in the first place or because the decision was
tainted by procedural anomaly leading to its annulment or non-existence. The decision as it
stands against the non-appealing addressee is not re-litigated under this approach; thus, the
harm to legal certainty is limited. All that is sought here is to avoid unjust enrichment in a
different and new case (ie the follow-on case) that is implicitly based on the correctness of
the underlying Commission decision. Any other position inevitably implies that some parties
can and will be unjustly enriched with no possibility of restitution as a result of follow-on
actions before national courts based on Commission decisions subject to appeal. Moreover,
regarding cartel cases, this will also come at the expense of discouraging the revelation of the
existence of these cartels in the first place. It should be accepted that the avoidance of such
unfair outcomes and the revelation of secret cartels is to be preferred over absolute adherence
to the reasons underlying the existing EU principle.

IV Conclusion
This article has demonstrated that certain procedural issues have to be resolved before private
actions can develop as encouraged by the Commission and the UK Government. The period
of limitations and how it is to work in practice in follow-on damages actions in the presence
of multiple infringers some of whom have appealed and some of whom have not is an issue
that has not been properly resolved. In fact, it has not even been picked up as a problem by
the Commission or the UK Government both of whom are currently in the process of
reforming private actions. Similarly, the issue is not a UK-specific one and is applicable to all
Member State jurisdictions; follow-on actions based on Commission decisions with multiple
infringers are possible in all Member States and will be even more encouraged with the
Commission’s forthcoming Directive.
This article has also demonstrated that the period of limitations in follow-on actions becomes
particularly problematic in cartel cases with leniency recipients since the leniency recipients
are the least likely addressees to appeal the Commission decision. Exposing these leniency
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recipients to undue damages actions will automatically discourage leniency applicants from
coming forward in the first place and thereby weaken the public enforcement of competition
law.
Regarding the specific UK case law that has developed in all sorts of directions in different
cases, it can only be hoped that the Supreme Court reverses the Court of Appeal judgment in
Deutsche Bahn by adopting the correct approach identified in this article and finding that the
claim against Morgan Crucible was time-barred. It can also only be hoped that in a future
case the Supreme Court reverses the Court of Appeal judgment in BCL I to establish that an
infringement decision is not distinct from a penalty decision; in fact, there is no such thing as
a ‘penalty decision’ in the EU context. Similarly, it is for the UK legislator to amend the
period of limitations in follow-on cases before the CAT by repealing the requirement of
permission from CAT while there are ongoing appeals against the underlying decision
(section 47A(5)(b)) and harmonise not just the length but also the calculation of the period
with that at the High Court as proposed in the Draft Consumer Rights Bill. What the Draft
Bill is missing and should be complemented with is a precise definition of ‘decision’
regarding cases where there are multiple infringers and addressees in the infringement
decision to specify whether ‘decision’ refers to the decision against the defendant in the
private action or whether it refers to the decision against any of the parties. The interpretation
of ‘decision’ in this context will have immediate implications for establishing when the
infringement decision has become final and therefore, when a private claimant can benefit
from its binding nature on the CAT and the courts in a follow-on case. Finally, it is for the
European authorities to legislate and allow national courts deciding follow-on cases to take
into account factors arising from any appeal against the underlying Commission decision in
so far as these factors are relevant for assessing causation and quantum.
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