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Pre-Referendum Plan







Economic Value of Personal data





UK businesses subject to GDPR? 



UK-EU Personal data transfer options 



Subject access by EU citizens−
Schedule 2, Paragraph 4 (1) The listed GDPR provisions do not apply to personal 
data processed for any of the following purposes—
(a) the maintenance of effective immigration control, or
(b) the investigation or detection of activities that would undermine the
maintenance of effective immigration control...

Note:  Joined cases C-141/12 Y.S v Minister voorImmigratie, Integratieen Asieland  
C-372/12 Minister voorImmigratie, Integratieen Asielv M. and S.

+ Data Protection Act 2018Adequacy 
Hurdle 

(1)



Surveillance legislation

- Investigatory Powers Act 2016
- Telecommunications Act 1984

Immediate Adequacy Hurdle



The adequacy ‘bar’

Digital Rights Ireland; Tele 2 Sveirge& Watson 



- Liberty & Privacy International Challenges

+ IPCO Advisory Notice 1/2018 

− Investigatory Powers Act 2016

Bulk data collection

? IPA 2106 Consultation



Adequacy ... Divergence? 

Retaining an adequacy decision



Implementation of ECtHR judgments

HRA 1998/

ECtHR Judgment

Periodic 
Adequacy 

Review 

Adequacy 
decision 

Nʒot bound by EU 

Charter but by ECHR 
1950

- Big Brother Watch & Orsv UK 
- 10 Human Rights Organisationsv UK



... we will be seeking 
more than just an 
adequacy 
arrangement and want 
to see an appropriate 
ongoing role for the 
UK’s Information 
Commissioner’s Office. 
(Theresa May, PM, 
2 March 2018)

ICO – membership of EDPB



Cakeism... ‘loss of regulatory influence’

Å Who would launch an infringement against 
the United Kingdom in the case of 
misapplication of GDPR?

Å Who would ensure that the United Kingdom 
would update its data legislation every time 
the EU updates GDPR?

Å How can we ensure the uniform interpretation 
of the rules on data protection on both sides 
of the Channel?

The United Kingdom needs to face up to the 
reality of the European Union. It also needs to 
face up to the reality of Brexit.
... the UK must understand that the only 
possibility for the EU to protect personal data is 
through an adequacy decision.

(Michel Barnier, Speech, 28th Congress of the 
International Federation for European Law (FIDE), Lisbon, 
26 May 2018)



Future Divergence? 

“If you are running [a] global operation, you will want to have 
consistent processes across your businesses.  What we are 
seeing is that global firms based outside of the EU are taking 
the GDPR as the norm for their business and are building 
their processes around it, so, for very large companies, there 
is no desire to diverge from the GDPR—the opposite, because 

they worry about falling between the gaps.” (Antony Walker, 

TechUK) 



Final 
remarks

- Data Protection cannot be negotiated as part of Trade 
Negotiations (≠ mutual recognition of DP laws)

- Adequacy decision preparation can & should commence 
now i.e. ensure DP Act is compliant, revise surveillance 
laws & immigration provision.

- Adequacy decisions will not be renewed periodically if 
UK diverges excessively from GDPR.

- Slow implementation of ECtHR/HRA 1998 judgments 
could jeopardize future adequacy decisions. 

- GDPR divergence = risky while EU is main trading partner. 


