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With thanks to the organisers of the Beesley Lecture Series for inviting me to speak, I would 

like to stress upfront that I am speaking in a personal capacity. My views are not 

attributable to either the Centre for Competition Policy at the University of East Anglia, 

where I am a professor, or the Financial Conduct Authority (FCA), where I have a Non-

Executive Director role.  

I would like to start by mentioning that the title of this talk was given to me by the Lecture 

Series organisers. I am not sure I would have chosen quite so grand and overarching a title 

myself, and I have been quietly panicking about what I can usefully say on the topic, not 

least because I cannot claim to being an expert in economic regulation (albeit I am going up 

a fast learning curve at the FCA). I have concluded that it is best always to talk from what 

you know, and after 11 years as Chief Economist at the Office of Fair Trading (OFT), as well 

prior experience as an economic consultant in the area, I do know about competition and 

consumer policy.  

So I am going to try and address the exam topic set for me, but through drawing on seven 

lessons that I have taken from my experience working in a competition and consumer 

authority.  
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I should mention that the pictures on my title slide reflect the ǘŀƭƪΩǎ advertised subtitle, 

which I did have a hand in: Regulation has mutated but into what: a beautiful butterfly or an 

ungainly monster?  

For those who saw Professor Stephen Littlechild present here 1 month ago, I think I should 

give you a hint of where I am heading in my conclusions. I was sadly unable to attend his 

talk, but I have seen his slides. On the basis of those, it seems that Stephen took the view 

that the regulators should get themselves the hell out of competitive utilities markets, 

broadly because they were ƳŀƪƛƴƎ ŀ ǇƛƎΩǎ ŜŀǊ ƻŦ ǘƘƛƴƎǎΦ L ŘƻƴΩǘ ǘƘƛƴƪ ǘƘŜ ǊŜƎǳƭators have got 

everything right and I think Stephen made some excellent points in his lecture. Nevertheless, 

I disagree with his overall conclusion.  

While I am a strong advocate for the benefits that competition can bring, I personally 

believe that the regulators have a crucial role to play in providing a framework within which 

competitive markets can work effectively to deliver these benefits. That said, I do think 

some of them need to up their game a bit when doing so, and in particular it is important 

that they have as firm a theoretical and empirical footing as possible when doing so! 

 

So, before we start properly, I wanted to present a couple of quotes, and see if you can 

guess who they are by. The first you should recognise quickly from its mention of an 

ΨƛƴǾƛǎƛōƭŜ ƘŀƴŘΩΦ Lǘ ƛǎΣ ƻŦ ŎƻǳǊǎŜΣ ōȅ Adam Smith. The second is less obvious, with its talk of 

ǘƘŜ ΨǾŀƴƛǘȅ ƻŦ ǘƘŜ ǎƭƻǘƘŦǳƭ ƭŀƴŘƭƻǊŘΩ ŀƴŘ ƛǘǎ ŘŜǎŎǊƛǇǘƛƻƴ ƻŦ ǘƘŜ ΨƳƻƴƛŜŘ ƳŀƴΩ ƛƴŘǳƭƎƛƴƎ ƘƛƳǎŜƭŦ 

ƛƴ ΨƛƎƴƻōƭŜ ŀƴŘ ǎƻǊŘƛŘ ǎŜƴǎǳŀƭƛǘȅ ŀǘ ǘƘŜ ŜȄǇŜƴǎŜ ƻŦ ǘƘŜ ƳŜǊŎƘŀƴǘ ŀƴŘ ǘǊŀŘŜǎƳŀƴΩΦ Lǘ ƛǎΣ 

ƘƻǿŜǾŜǊΣ ŀƭǎƻ ōȅΧΦAdam Smith.  

I want to highlight just a couple of conclusions from this. The first is that things are 

complicated; while competition can be a very powerful force for the good, it does have its 
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limitations. Even Adam Smith recognised this. Much of this my talk today will focus on this 

point. The second is that, in particular, competition cannot be relied upon to deliver 

distributional equity aims. I will focus on this less today, but it is an important point which 

most economists understand but which sometimes seems to be forgotten in the political 

debate around utilities. 

 

Staying with history, but rather more recent than Adam Smith, I want to revisit the story of 

privatisation as it was expected to progress, at least back in the dark ages of the early 

privatisations when I was writing my undergraduate essays on the topic. What was expected 

at that time? 

¶ Privatisation was designed to change managerial incentives within the companies 

towards profit-maximisation.  I believe that Paul Ormerod questioned in his Beesley 

lecture a few weeks ago whether this was in itself a heroic assumption, given the 

behavioural biases of firms themselves. I am not going to address this here. Indeed, I 

am not going to focus much on the question of privatisation at all, other than to note 

that, in context of health, Government seems to be experimenting with trying to 

change incentives in a similar way but without actual privatisation, through 

increased autonomy and transparency. This is fascinating and it will be interesting to 

see how well it works. 

¶ Turning to regulation, this was designed to ensure that, in the absence of 

competition, these profit-maximising incentives drove benefits for productivity and 

consumers. There was, though, always a clear end game of moving towards 

competitive markets, wherever possible, and pulling back regulation. Albeit it was 
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always clear that some monopoly infrastructure elements of those markets would 

always be regulated. 

¶ Competition was then expected to be the beautiful butterfly that could then be left 

to work its magic for productivity and consumers alike.  

So what have we seen in practice? Well, in many markets we have seen competition emerge, 

and price regulation in its purest form has been pulled back as expected. But this does not 

mean that the regulators have left these competitive markets completely. They are still 

firmly there and indeed they are also firmly there in markets, such as those in financial 

services, which were never (originally!) nationalised.  

 

Why this is? I would argue that it is because there has been a changing focus for regulation. 

In the early days of regulation, the focus was very much on the first element on this slide: 

retail price regulation. Much was written about this, with academics developing a myriad of 

models allowing for a huge variety of different assumptions about the nature of asymmetric 

information between regulator and company, and the incentives of each. There was 

probably more richness in the theoretical literature than any regulator could have hoped to 

apply. 

Latterly much more has been written about the second element, access price issues, 

including margin squeeze. There is an interesting debate being had about the 

appropriateness of using competition law versus regulatory tools in this area. In many EU 

countries, competition law has been used, but the differing objectives of standard 

competition law and regulation mean that this can create tensions. Why?  
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Standard competition law tends to be about protecting competition. In my view it is not well 

suited to dealing with whether prices are excessive, although it has been used in that way. It 

also ǘŜƴŘǎ ǘƻ ōŜ ŘŜƭƛōŜǊŀǘŜƭȅ ΨƘŀƴŘǎ ƻŦŦΩ ƛƴ ǘŜǊƳǎ ƻŦ ǿƘŀǘ ƛǘ ǿill see as exclusionary. This is in 

order to avoid unintentionally deterring pro-competitive behaviour. So for example, 

competition law is deliberately cautious about intervening against low prices, on the 

grounds they might be predatory, for fear that this could deter pro-competitive price cutting 

behaviour. 

In the regulated sectors, however, given the desire to move towards competitive markets as 

an end point, and the initial starting point of monopoly in many markets, regulators have 

tended to focus more on promoting competition, not just protecting it. Indeed this is the 

term used in the objectives of most of the UK regulators who have a competition remit 

(other than Monitor). As such, there is at least a risk that regulators may wish to push 

harder on access and margin squeeze issues than standard competition law would normally 

allow. LƴŘŜŜŘΣ ǘƘŀǘ ƳƛƎƘǘ ōŜ ǉǳƛǘŜ ǇǊƻǇŜǊ ƎƛǾŜƴ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ ƻōƧŜŎǘƛǾŜǎΦ LŦ ŎƻƳǇŜǘƛǘƛƻƴ 

law is used to achieve this, however, there is a risk that this law will be distorted in the 

process. 

This question of how and whether competition law is best used in regulated markets is an 

interesting one. My focus today, though, is going to be on the third element on this slide: 

the role of regulators in providing a regulatory framework for competition. As is clear from 

this slide, on which I have endeavoured to allocate different elements of the regulated 

sectors to different elements of regulation, this last element is now the ǊŜƎǳƭŀǘƻǊǎΩ primary 

role in a wide range of regulated but competitive markets.  
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{ƻ ǿƘŀǘ ƛǎ ǘƘƛǎ ǊŜƎǳƭŀǘƻǊȅ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ŎƻƳǇŜǘƛǘƛƻƴΚ ²Ƙŀǘ ŘƻŜǎ ƛǘ ŘƻΚ LΩƭƭ ǎǘŀǊǘ ǿƛǘƘ Ƴȅ 

first lesson from working in a competition and consumer authority, which is drawn directly 

from Adam Smith (hence the almost invisible hand in the background of the slide!)  

Stephen Littlechild was absolutely right to say that competition is best seen as a process, not 

an outcome, and in my view that process is effectively a virtuous circle:  

¶ On the left-hand side of this virtuous circle (as drawn here), we have active 

consumers buying the products (and services) which offer them the best value for 

money (VFM). I use VFM, rather than price, deliberately here to reflect the fact that 

ŎƻƴǎǳƳŜǊǎΩ choices between products will reflect not only price but also quality, 

service, functionality, and whether they offer consumers something new and exciting.  

¶ On the right-hand side of this virtuous circle, we then have active suppliers 

competing vigorously to offer consumers what they want (ie the best VFM). If 

consumers buy what they most value, given the price, then suppliers will win market 

share, and in the end profits, by providing them with best possible VFM offer. 

This is the theory underlying the virtuous circle of competition. There is also by now a wide 

empirical literature on the benefits that competition can bring. This includes a useful 2004 

report by Steve Davies and colleagues from UEA, for DTI, on how competition in various 

markets, including liberalised markets such as retail opticians and passenger air flights, had 

delivered clear benefits for UK consumers, including in terms of quality and innovation.1 

There is also a large and growing literature on the harm caused by cartels in markets, in 

terms of excessive profits but also in terms of preventing much-needed shake-outs in 

industry which thereby prevents productive and dynamic efficiency improvements from 

occurring. 

It is, however, important to realise that this competition process can be messy, in that it can 

sometimes lead to some undesirable effects as firms compete their way towards 

equilibrium. So, for example, potential entrants sometimes have to see excessive profits in a 

market to consider it worth entering. The potential for exit to occur can be crucial for 

effective competition, and certainly for that competition to deliver productivity benefits, 

even though such exit can be disruptive and politically unpopular. Indeed, the OFT has 

recently produced a report emphasising to Government the importance of allowing for exit 

when designing public markets.2 And of course, and as discussed already, competition does 

not in itself generate distributional equity.  

                                                           
1
 Davies, S., H. Coles, M. Olczak and C. Wƛƭǎƻƴ όнллпύ ά¢ƘŜ .ŜƴŜŦƛǘǎ ŦǊƻƳ /ƻƳǇŜǘƛǘƛƻƴΥ {ƻƳŜ LƭƭǳǎǘǊŀǘƛǾŜ ¦Y 
/ŀǎŜǎέΣ 5¢L 9ŎƻƴƻƳƛŎǎ tŀǇŜǊ фΣ www.dti.gov.uk/files/file13299.pdf. 

2
 hC¢ όнлмнύ άhǊŘŜǊƭȅ 9ȄƛǘΥ 5ŜǎƛƎƴƛƴƎ /ƻƴǘƛƴǳƛǘȅ wŜƎƛƳŜǎ ƛƴ tǳōƭƛŎ aŀǊƪŜǘǎέΣ www.oft.gov.uk/OFTwork/public-

markets/choice-and-competition/orderly-exit/#.Uoy5AsTIauA. 
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So if we observe short term excessive profits, disruptive exit, or indeed unequal outcomes, 

ǘƘƛǎ ŘƻŜǎƴΩǘ ς in itself - mean the competitive process is not working well. 

 

There is, though, a ΨbutΩ to this first lesson. For this virtuous circle to work well, certain key 

elements are needed, and these can easily become blocked. 

¶ On the demand side, if consumers are to buy the products and services which offer 

them the best VFM it is clearly important that they are able to access information 

about the products available in the market, that they are able to assess that 

information (including comparing across products), and finally that they are able to 

act on the their preferences across products. ²Ŝ ŘŜǾŜƭƻǇŜŘ ǘƘŜǎŜ Ψ¢ƘǊŜŜ !ǎΩ ƻŦ 

consumers decision-making when I was at OFT, and I continue to think that they 

provide a good description of the key elements involved in such decision-making. 

¶ On the supply side, if suppliers are to compete vigorously to offer consumers what 

they want, then it is important that there are enough suppliers, that these suppliers 

actually compete, and that they do so without significant barriers to entry or 

expansion. 

Each of these different elements in the virtuous circle can become blocked, and it is 

noteworthy that blockages are especially likely to arise in the regulated sectors, given that: 

¶ (on supply side) there are some clear barriers to entry/expansion; and  

¶ (on the demand side) some of the products/services are complex to understand or at 

least make a purchasing decision about, involve long-term and sometimes emotional 

choices. Others are essentially boring to purchase, at least relative to buying a new 
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app for a smartphone or a new outfit, which can also result in consumers not bother 

to access, assess or act on relevant information.  

 

So if these are the key elements of the virtuous circle, what can we do to ensure that they 

ŘƻƴΩǘ ōŜŎƻƳŜ ōƭƻŎƪŜŘ? Perhaps unsurprisingly, given my background, my Lesson 2 is that 

competition and consumer law are crucial tools in this regard. This is fairly well understood, 

so I will be brief.  

Looking at competition law ŦƛǊǎǘ ƻŦ ŀƭƭΧΦ 

¶ Mergers policy is designed to prevent the creation of structural problems in markets 

(ie to make sure there are enough suppliers).  

¶ Article 101 TFEU (or Chapter 1 CA98 in the UK) covers explicit collusion and anti-

competitive agreements to ensure suppliers compete.  

¶ Article 102 TFEU (or Chapter 2 CA98) covers exclusionary abuse by a dominant firm 

to limit barriers to entry and expansion. 

These are therefore all crucial for ensuring an effective supply side to the virtuous circle of 

competition. 

Turning to consumer law, this also contains a number of different strands: 

¶ A first strand, soon to be harmonised across the EU through Implementation of the 

new Consumer Rights Directive, is effectively designed to ensure that products are 

represented fairly. So that when a landlord in a pub gives you a pint of beer you can 

ōŜ ǎǳǊŜ ǘƘŀǘ ƛǘ ƛǎ Ψŀ ǇƛƴǘΩ ŀƴŘ ƛǘ ƛǎ ΨōŜŜǊΩΦ L ƘŀǾŜ ǊŜŦŜǊǊŜŘ ǘƻ ǘƘŜǎŜ ǇǊƻǾƛǎƛƻƴǎ ƘŜǊŜ ŀǎ 

WYSIWIG provisions: What You See Is What You Get.  
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¶ A second strand, encapsulated in the UK Consumer Protection from Unfair Trading 

Regulations (20085), is designed to address aggressive and misleading selling and 

thereby ease the assessment by consumers of any available information on products.   

¶ A third strand, covered by the UK Unfair Terms in Commercial Contracts Regulations 

(1999) is designed to ǇǊŜǾŜƴǘ ŜȄǇƭƻƛǘŀǘƛǾŜ ōŜƘŀǾƛƻǳǊ ōȅ ǎǳǇǇƭƛŜǊǎ ƻŦ ǘƘŜƛǊ ŎǳǎǘƻƳŜǊǎΩ 

behavioural biases, lack of information and lack of bargaining power by hiding unfair 

terms in their contracts. Such terms can have the effect of making it hard for 

consumers to act in accordance to their preferences. 

So consumer law clearly helps to ensure an effective demand side to the virtuous circle of 

competition. 

At this point, I am going to take a slight diversion. I am aware that CMA Chairman, David 

/ǳǊǊƛŜΣ ƎŀǾŜ ƭŀǎǘ ǿŜŜƪΩǎ .ŜŜǎƭŜȅ ƭŜŎǘǳǊŜΣ ŀƴŘ Ƙƛǎ ŦƻŎǳǎ ǿŀǎ ƻƴ ΨconcurrencyΩ. As you will be 

aware, there has been a big debate about whether or not the regulators should have 

concurrent competition and consumer powers, or instead whether we should leave such 

enforcement up to the specialist competition/consumer authorities. This is linked to the 

question of whether they use these tools properly, or reach too readily for their regulatory 

powers.  

In my view, if we are goinƎ ǘƻ ƭŜŀǾŜ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎ ŀŎǘƛǾŜ ƛƴ ŎƻƳǇŜǘƛǘƛǾŜ ƳŀǊƪŜǘǎ όŀƴŘ ƭŜǘΩǎ 

ƭŜŀǾŜ ǘƘŀǘ ŀǎ ŀƴ ΨƛŦΩ ŦƻǊ ǘƘŜ ǘƛƳŜ ōŜƛƴƎύΣ ǘƘŜƴ ǘƘŜǊŜ ŀǊŜ ǎǘǊƻƴƎ ōŜƴŜŦƛǘǎ ƻŦ ƎƛǾƛƴƎ ǘƘŜ 

regulators all the appropriate tools to address market issues. Otherwise, they may have a 

tendency to reach for the tool they have available rather than the tool which is best. I am 

extremely pleased in this context that the Government is going to be giving concurrent 

competition powers to the FCA from April 2015, and I was pleased that other regulators 

were left with these powers during the recent revisions to the competition regime in the UK. 

That said, there are clearly huge benefits in terms of deterrence and general legal precedent 

ς including across other sectors ς to be derived from bringing cases under general 

ŎƻƳǇŜǘƛǘƛƻƴ ƭŀǿΣ ǿƘƛŎƘ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎ Ǉƻǎǎƛōƭȅ ƘŀǾŜƴΩǘ ǘƘƻǳƎƘǘ ŜƴƻǳƎƘ ŀōƻǳǘ ƛƴ ǘƘŜ ǇŀǎǘΦ Lǘ 

is also true that regulators have occasionally dropped potential competition cases quietly 

because they were concerned that improved competition might conflict with another of 

their objectives. Given these tensions, I both advocated and support the new system of 

allowing the CMA to remove cases from the regulators if they feel there is a clear benefit in 

doing so. (In fact, I wonder whether there might even be merit in extending this to include 

consumer law, where we also have concurrency albeit it is much less discussed!) 

However, L ǘƘƛƴƪ ǿŜ ǎƘƻǳƭŘ ŀƭǎƻ ǊŜŎƻƎƴƛǎŜ όŀƴŘ ǘƘƛǎ ǎƘƻǳƭŘ ōŜ ǊŜƭŜǾŀƴǘ ǘƻ /a!Ωǎ ŘŜŎƛǎƛƻƴǎ 

on removing cases going forward) that a regulatory approach may well often be the quickest 

and easiest approach to take to a problem. Indeed, it is worth noting (and perhaps not as 

well known as it should be) that competition authorities themselves often reach for 
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commitments rather than going to a full decision, which is not really terribly different to the 

regulatory solutions adopted by the regulators. The OFT has (in my view, unwisely) rather 

circumscribed its own ability to take such commitments by having a policy of not accepting 

them in potential fining cases. (I was itching at OFT to review this because it felt wrong to 

me and indeed OFT has in fact played quite fast and loose with its own policy in order to 

achieve sensible pragmatic solutions). By contrast, DGComp has done a huge amount via 

commitments and arguably thereby managed to create a great deal of effective market 

change ς including incidentally in the regulated industries of other EU countries - at a far 

lower cost than taking cases through the whole lengthy process of SO, Decision and appeal.  

So I am not personally as anti the regulators taking a regulatory approach to competition 

policy issues, so long as they weigh up the decision carefully, think about the loss in 

deterrence benefits, and also give priority to their competition objective in doing so. 

 

But the system of concurrency, and the correct use of competition and consumer law by 

regulators, is not the key theme I wish to address in my presentation. Instead, I wish to 

focus on the gap that exists between these two areas of law. 

First, on the supply side, in my view ǎǘŀƴŘŀǊŘ ŎƻƳǇŜǘƛǘƛƻƴ ƭŀǿ ŘƻŜǎƴΩǘ ŘŜŀƭ ǿŜƭƭ ǿƛǘƘ 

existing structural issues, tacit collusion (as opposed to explicit collusion) or collective 

exclusion. 

AƴŘ ƭƛƪŜǿƛǎŜ ƻƴ ǘƘŜ ŘŜƳŀƴŘ ǎƛŘŜΧΦ 
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The focus of standard consumer law is more on deliberately fraudulent or exploitative 

behaviour by firms. In my view, it ŘƻŜǎƴΩǘ ŘŜŀƭ ǿŜƭƭ other potential blockages to the demand 

side of the virtuous circle such as search costs, poor information transparency, divergence of 

incentives, switching costs (including ex post hold-up ƻŦ ǘƘƻǎŜ ΨǘǊŀǇǇŜŘΩ ōȅ ǎǿƛǘŎƘƛƴƎ Ŏƻǎǘǎύ 

and behavioural biases.  

Note that I have left behavioural biases slightly separate from the others on this slide. This is 

because while behavioural biases can have it own implications ς for example over-

confidence or over-ƻǇǘƛƳƛǎƳ Ŏŀƴ ƭŜŀŘ ŎƻƴǎǳƳŜǊǎ ǘƻ ǘŀƪŜ ƻǳǘ ƭƻŀƴǎ ǘƘŀǘ ǘƘŜȅ ǊŜŀƭƭȅ ǎƘƻǳƭŘƴΩǘ 

ς there are also interactions between behavioural biases and some of the other elements 

shown. For example, behavioural biases can both explain and exacerbate search costs and 

switching costs. 

Some of these factors are covered by competition and consumer law to some extent, in 

theory, but not really in practice. Is there a reason for this? That is, is there a reason why 

ǘƘŜȅ ŀǊŜ ƴƻǘ Ŧǳƭƭȅ ŎƻǾŜǊŜŘ ōȅ ǘƘŜ ƭŀǿΚ ²ŜƭƭΣ ȅŜǎΧΦ 
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²Ƙȅ ƛǎ ǘƘŜǊŜ ŀ ƎŀǇΚ Lƴ Ƴȅ ǾƛŜǿ ƛǘ ƛǎ ōŜŎŀǳǎŜ ǘƘŜǎŜ ƭŀǿǎ ǇǊƻǇŜǊƭȅ ǊŜǉǳƛǊŜ ŦƛǊƳǎ ǘƻ ōŜ Ψŀǘ ŦŀǳƭǘΩ. 

Competition law, and to a lesser extent consumer law, rely on the concept of deterrence. 

The law sets out some general principles for what constitutes illegal behaviour. Not all 

breaches are observed or prosecuted but heavy sanctions are used where they are. The risk 

of facing such a fine then incentivises firms to comply with the law in the first place.   

But a deterrence approach can be problematic:  

¶ First, it needs high fines ǘƻ ƳŀƪŜ ƛǘ ǿƻǊƪ όƎƛǾŜƴ ǘƘŀǘ ŀǳǘƘƻǊƛǘƛŜǎ ŘƻƴΩǘ ƻōǎŜǊǾŜ ŀƴŘ 

ŎŀƴΩǘ ǇǊƻǎŜŎǳǘŜ ŜǾŜǊȅǘƘƛƴƎύΦ Lǘ Ŏŀƴ ōŜ ƘŀǊŘ ǘƻ ǎŜǘ ŦƛƴŜǎ ƘƛƎƘ ŜƴƻǳƎƘ to create 

deterrence, even in a normal sector. Indeed, while the OFT has recently revisited its 

fining guidelines to give it more flexibility to set fines at a level that generates 

deterrence3, this is still likely to be a struggle where firms actively wish to breach the 

law. And if ǘƘƛǎ ƛǎ ƘŀǊŘ ƛƴ ŀ ΨƴƻǊƳŀƭΩ ǎŜŎǘƻǊΣ ƛt can be especially hard in a regulated 

sector, given that consumers and politicians alike will worry about fines simply being 

passed on as higher prices in these important utility sectors.  

¶ Second, because fines are high, the threshold for intervention is also high. This is 

completely appropriate, but it does make these cases large and complex. And this in 

turn means not many can be taken, further increasing need for high fines) 

¶ Personal sanctions help, but can be difficult to prosecute effectively, as again is right 

ŀƴŘ ǇǊƻǇŜǊ ƎƛǾŜƴ ǘƘŀǘ ǇŜƻǇƭŜΩǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀǊŜ ŀǘ ǎǘŀƪŜ.  

                                                           
3
 {ŜŜ hC¢ ǇǊŜǎǎ ǊŜƭŜŀǎŜΣ άbŜǿ DǳƛŘŀƴŎŜ ƻƴ tŜƴŀƭǘƛŜǎ ŦƻǊ .ǊŜŀƪƛƴƎ /ƻƳǇŜǘƛǘƛƻƴ [ŀǿέΣ мл {ŜǇǘŜmber 2012. 

www.oft.gov.uk/news-and-updates/press/2012/78-12#.Uo3gAMTIauA. 
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¶ Either way, high fines and personal sanctions are only appropriate where firms do 

something clearly wrong. As such, competition and consumer law are deliberately 

designed to be relatively hands off, and address only clear and deliberate anti-

competitive, fraudulent or exploitative behaviour. 

YŜȅ ƛǎǎǳŜ ƛƴ ǘƘŜ ΨƎŀǇΩ ƛǎ ǘƘŀǘ ŦƛǊƳǎ ƻŦǘŜƴ ŘƻƴΩǘ ǊŜŀƭƭȅ Řƻ ŀƴȅǘƘƛƴƎ ΨǿǊƻƴƎΩΦ LƴŘŜŜŘ they may 

behave in ways that might be acceptable under other market circumstances. No one has 

suggested that there needs to be a special mechanism for facilitating switching between, 

say, Amazon and ebay, but switching has clearly been a crucial issue in both the banking and 

energy markets. Such problems need market-specific ex ante intervention, designed to 

market circumstances, with no penalties for not having adopted the behaviour in the first 

place. 

 

{ƻ ƛŦ ǘƘŀǘΩǎ ǘƘŜ ƎŀǇΣ ŀƴŘ ǿƘȅ ǿŜ ƘŀǾŜ ǘƘŜ ƎŀǇΣ ƛǘ ƛǎ worth noting that the regulators are 

increasingly active in that gap.  

Stephen Littlechild based his argument that the regulators should get out of competitive 

markets primarily on the basis of two major policies that have been put in place by Ofgem: 

the non-discrimination condition introduced in 2009 and since abandoned, and the current 

policy of allowing each energy company to offer only up to four tariffs per fuel. I do not 

want to provide a direct response on these two policies. The effects of non-discrimination 

conditions can be ambiguous but they certainly can lead to reduced competition and overall 

prices and profits going up. As ǎǳŎƘ L Ŏŀƴ Ŧǳƭƭȅ ǳƴŘŜǊǎǘŀƴŘ {ǘŜǇƘŜƴΩǎ ŎƻƴŎŜǊƴǎ ƛƴ ǘƘƛǎ ŀǊŜŀΣ 

which I know are shared to some extent by my colleagues Catherine Waddams and Morten 
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Hviid at UEA, who have done work in this area (and indeed some of this was included in 

Stephen LittlechildΩǎ ǎƭƛŘŜǎ). 

However, I want to highlight that there are a very substantial number of other actions by 

the regulators in this space ς and in particular Ofcom, Ofgem and FSA/FCA. We could no 

doubt dispute the pros and cons of everyone one of the interventions listed on these slies, 

but for the most part I would argue that they are less controversial, better evidenced, and 

overall far more likely to generate real benefits. The vast majority of the examples on this 

slide are also very recent, and indeed activity in this area seems to have been growing. For 

these regulators, it now seems easily to outweigh more standard regulatory activity, at least 

if measured by column inches of press releases.   

I do not intend to go through this slide in detail (we can return to do so later if you like). 

However, the key points to notice (in addition the high level of recent activity) are the terms 

that keep coming up: transparency, switching costs, search costs, ex post hold-up, 

divergence of incentives. 

Behavioural biases only come up a couple of times, in the context in particular of the need 

for lenders to do proper affordability tests when offering loans/mortgages, and in the case 

of mortgages then properly stress-testing these for possible interest rate changes, rather 

than relying on possibly over-confident or over-optimistic consumer self-assessment. 

However, behavioural biases actually spread far more across these examples than first 

appears.  

For example, and while it is not discussed in terms of behavioural economics, I believe the 

Ofcom proposal to move to gaining provider led solution for switching on broadband and 

fixed voice telephony is strongly influenced by behavioural considerations. The point here is 

that consumers are disproportionately disincentivised from switching under a losing 

provider led switching system where they first have to phone up the supplier they wish to 

leave  and face having to potentially wait a long time to get through on the phone, only to 

then face a hard sell as to why they should not switch.  

I have focussed in this slide on Ofcom, Ofgem and the FCA. The picture is rather different at 

Ofwat, Monitor, CAA and ORR, who are still in more traditional regulatory space, albeit has  

literally just jumped onto this bandwagon on Monday this week with a new offering: A CAA 

online fees and charges tables to give air passengers the full price picture on their flight. In 

the case of Ofwat, ORR and Monitor, this may be partly because competition not a very real 

aspect of these markets as yet, at least at the consumer level. However, it is still important 

that they engage with this debate.  
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Now, of course, the regulateŘ ǎŜŎǘƻǊǎ ŀǊŜ ƴƻǘ ǘƘŜ ƻƴƭȅ ǇƭŀŎŜǎ ǘƘŀǘ ŦŀŎŜ ǘƘŜǎŜ ǎƻǊǘǎ ƻŦ ΨƎŀǇΩ 

issues; they arise in other markets too, and we are lucky in the UK to have the Competition 

Commission to address such issues.  

This slide and the next provide a list of selected CC cases over the past decade.4 Again, I am 

not going to talk through these in detail, but you should immediately see some of these 

same issues arising ς issues that are not well covered by standard competition and 

consumer law - including both supply side issues such as tacit coordination, collective 

exclusion and structural issues, and demand side issues such as transparency, divergence of 

incentives, search costs and switching costs.  

!ǎ ȅƻǳ ǿƛƭƭ ōŜ ŀǿŀǊŜΣ ǘƘŜ //Ωǎ ǇƻǿŜǊǎ ǿƛƭƭ ōŜ ǇǊŜǎŜǊǾŜŘ ς and to some extent enhanced - 

with the move to CMA, and this is precisely because there is recognition of the gap between 

standard competition and consumer law and the important role the CC can play. This is 

important because it suggests the question is NOT whether there should be actions in this 

gap between competition and consumer law, but whether regulators should be doing it. If 

ǿŜ ǿŜǊŜ ǘƻ ŀŘƻǇǘ {ǘŜǇƘŜƴ [ƛǘǘƭŜŎƘƛƭŘΩǎ ǎǳƎƎŜǎǘƛƻƴ ƻŦ ƎŜǘǘƛƴƎ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎ ƻǳǘ ƻŦ 

competitive markets, then I would expect these sorts of investigations to still go on, but 

instead of being done by the regulators, they would be done by the CC/CMA.  

                                                           
4
 NB The tables on this slide and next leave out ǘƘŜ //Ωǎ ƳŀǊƪŜǘ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ƛƴǘƻ Groceries (2008), rolling 

stock leasing (2009), local bus services (2011), and Movies on Pay TV (2012). 
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This is evidenced by this second slide of selected CC past actions, which all relate to financial 

services. You could argue that at least some of these were filling the gap when FSA did not 

ƘŀǾŜ ŀ ŎƻƳǇŜǘƛǘƛƻƴ ƻōƧŜŎǘƛǾŜΦ !ǎ ȅƻǳ Ŏŀƴ ǎŜŜΣ ŀƭƭ ǘƘŜ ǎŀƳŜ ǘŜǊƳǎ ŀǇǇŜŀǊ ŀƎŀƛƴΧΦ 

So if the CC (or in future CMA ς tƘŀǎŜ LLύ Ŏŀƴ ŀŘŘǊŜǎǎ ǘƘŜǎŜ ƛǎǎǳŜǎΣ ǿƻǳƭŘƴΩǘ ǿŜ ōŜ ōŜǘǘŜǊ ƻŦŦ 

with CC taking on this role rather than the regulators? 

 

Well, it is true that CC inquiries do have a few key advantages over action by the regulators: 
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¶ At least in comparison with the regulators, I would say that the CC truly understands 

competition and (of particular importance) how to analyse competition empirically.  

¶ The CC has a clear competition remit, not be traded off against others. (It is true 

that this has the potential to change under the CMA, with the Secretary of State 

having the new power to require the CMA to investigate specified public interest 

issues alongside competition issues within a market investigation, but in practice I 

would personally not expect to see this power used often. The Secretary of State 

already had the power under the Enterprise Act 2002 to  intervene in market 

investigations to investigate defined public interest issues, and this power has never 

(to my knowledge) been used. In any case I would expect the CMA to preserve a 

very clear focus on competition, even if weighed against other objectives). 

¶ It comes to issues with a clear mind, and can (hopefully) see the wood despite the 

trees, something that the regulators have often been accused of being unable to do. 

¶ ¢ƘŜ // ŘƻŜǎ ƴƻǘ ŦŀŎŜ ΨǇŜǊƛƳŜǘŜǊΩ ƛǎǎǳŜǎΣ ǿƘƛŎƘ Ŏŀƴ ƻŦǘŜƴ ōŜǎŜǘ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎΦ {ƻ ŦƻǊ 

example it would not have been possible for the FCA to carry out the current market 

study into SME banking alone, because the FCA has no remit over loans to 

businesses, which will comprise at least a part of this study. As such, it makes more 

sense for the OFT (and perhaps going forward the CC) to be leading on this study, 

albeit working closely with the FCA. 

¶ The CC has strong legitimacy and a history of avoiding political intervention and 

regulatory capture. While some are critical of it, in my view this is to a large extent 

Řƻǿƴ ǘƻ ǘƘŜ //Ωǎ Ǉanel system of decision-making. Why does this work so well? I 

think it is because panel members have strong incentives to maintain their own 

individual reputations for independence, balance and judgment. At the same time 

(and other than the panel Chairs perhaps), they have no real interest in CC as an 

institution. This is good because it means their focus is absolutely on reaching the 

right judgment. This contrasts with the regulators, where regulatory decisions tend 

to be made by a mixture of staff, executive and Board, all of whom have a strong 

interest in their regulator as an institution. This is not to say they make worse 

decisions in practice, but they are clearly less able to claim legitimacy. 

¶ Finally, the CC has a free hand in respect of remedies, so long as they are 

proportionate, even including structural break-up as occurred following the BAA 

airports investigation (and could perhaps even occur following an investigation into 

the energy sector). 

As such, I would argue that the CC makes a great backstop for regulators, and it can clearly 

add value. I think the CC is especially well suited relative to the regulators to investigating 

supply side issues, and in particular issues around structure and tacit collusion. In the past, I 
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had felt that the CC might struggle to act in these areas, but the requirement of structural 

divestments following the BAA airports inquiry and the recent findings on collusion in the 

UK cement market give great hope here. The CC also seems to be developing a healthy 

scepticism towards vertical integration, and its potential implications for limiting entry and 

expansion by smaller non-integrated players.  

Given all of this, I will happily add my voice to the general clamour arguing that a CC 

investigation into energy will be valuable at this point, especially given that the allegations 

seem at this stage to be primarily on the supply side. (Ofgem has already done a lot on the 

demand side). As part of this, I would also urge the CC to look carefully at the vertical 

integration within the sector and whether this might in itself be harming competition. 

 

However, in my view, CC inquiries alone are unliƪŜƭȅ ǘƻ ōŜ ŜƴƻǳƎƘ ǘƻ ŀŘŘǊŜǎǎ ǘƘŜ ΨƎŀǇΩ 

issues in the regulated sectors, for a number of reasons. 

First, it can be difficult for a generalist authority such as the OFT (or CMA phase I) to spot 

issues in markets, especially without a leniency programme (as we have for cartels) or 

complaints from harmed competitors (as we typically have for abuse of dominance cases). It 

is noteworthy that, once the OFT starts digging into the detail of a market, it will often find 

concerning issues. But it is not always clear where to dig when you are faced with the whole 

economy to monitor. The OFT has worked to try and develop a radar function for problems, 

and I believe the CMA will be trying again, but this is inherently difficult, especially in 

complex and non-consumer-facing markets.  

Second, there are some difficulties arising from the fact that the CC typically only gets one, 

highly time-constrained, look at a problem. The CC has to get up to speed with the market 

very quickly, and then has a one shot chance to assess whether remedies are required and, 
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if so, impose them. This one-shot approach can be particularly problematic in markets which 

ŀǊŜ ŎƘŀƴƎƛƴƎ ǊŀǇƛŘƭȅΦ ! ƎƻƻŘ ŜȄŀƳǇƭŜ ƘŜǊŜ ƛǎ ǘƘŜ //Ωǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ aovies on Pay TV 

(2012). When the CC published its Provisional Findings in August 2011, it found there to be 

an Adverse Effect on Competition in this market. Nine months later, it published revised 

Provisional Findings that completely reversed this initial view. This followed new 

developments in the market, linked to growth of Netflix and Lovefilm. I am not claiming to 

in a position to know which of these findings was in fact right. What I do know is that it will 

have been incredibly difficult for the CC to reach a firm view in the light of a constantly 

changing market. By contrast, if Ofcom had been reviewing the issue, it would been in a 

position to put the investigation on hold while it observed how the market developed.  

The one-ǎƘƻǘ ƴŀǘǳǊŜ ƻŦ ǘƘŜ //Ωǎ ƛƴǉǳƛǊƛŜs also limits the extent to which it is able to pilot its 

remedies. If there is one useful lesson I have taken away from the work of the Cabinet Office 

.ŜƘŀǾƛƻǳǊŀƭ LƴǎƛƎƘǘǎ ǳƴƛǘΣ ƛǘ ƛǎ ǘƘŀǘ ǇƛƭƻǘƛƴƎ ƛƴǘŜǊǾŜƴǘƛƻƴǎ Ŏŀƴ ōŜ ƛƴŎǊŜŘƛōƭȅ ǳǎŜŦǳƭΦ L ŘƻƴΩǘ 

think the regulators themselves do enough in this area, but at least they are in a position to 

do so, should they so wish. The strict and tight timetable faced by the CC (which will be 

further firmed up within the CMA) really limits the extent to which this can be done.  

Third, while the CC gives careful thought to its remedies, many of these are in practice 

behavioural remedies, or which can alternatively be viewed as forms of ex ante regulation. 

As with any form of ex ante regulation, it is important that such remedies are monitored 

and reviewed over time to ensure that they remain effective and proportionate, and that 

they have no unintended consequences. I am not sure that the OFT and CC jointly can claim 

great success in terms of monitoring and reviewing these remedies over time. Indeed, this 

can be resource intensive for a generalist authority, which would not otherwise be looking 

at the sector in question. By contrast, if a regulator puts in place such interventions within 

the markets it regulates, the monitoring and review process should occur far more readily 

and effectively. It is worth noting that the current situation has the perverse result that the 

OFT has responsibility over remedies imposed by the CC even in regulated sectors. As such, 

it appears to be ƛƳǇƻǎǎƛōƭŜ ǘƻ ŦƛƴŘ ŀƴȅǘƘƛƴƎ ƻƴ ǘƘŜ C/! ǿŜōǎƛǘŜ ŀōƻǳǘ ǘƘŜ //Ωǎ ǊŜǉǳƛǊŜŘ 

remedies in respect of either its past SME banking or Northern Ireland PCA banking market 

investigations.  

¢Ƙƛǎ ƎŜƴŜǊŀƭ Ǉƻƛƴǘ ƛǎ ŀƭǎƻ ǘǊǳŜ ƻŦ ΨŦƻƭƭƻǿ ǳǇΩ ǘƻ ƳŀǊƪŜǘ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ƳƻǊŜ Ǝenerally. In 

general, if recommendations arising from CC studies are not put in place fairly quickly, they 

can seem to fall by the wayside, as authority focus moves away from the market in question. 

(The same is true of recommendations arising from OFT market studies). 

My final point on this slide is the most basic and pragmatic, but perhaps also the most 

important. It relates to money. As a argument of principle, it can be questioned why - if an 

issue is identified in, say, a particular financial services market - the general tax payer should 

fund the investigation rather than the sector in question. There is, though, also an argument 

of pragmatic reality. It is noteworthy that the joint budget of Ofcom, Ofwat, Ofgem and FCA 
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combined for the current year was almost £680m. This is around nine times the joint budget 

of the OFT and CC (£74m). What is the implication of this? If some of the work of the 

regulators were to be shifted to the OFT/CC (or in future the CMA), this work would either 

involve a massive hike in taxpayer contributions, or it would necessarily be done badly, due 

to a lack of resources. And given the risks of over-burdensome or ineffective interventions, 

it is in the interests of firms and the economy, as well as consumers, that this sort of work is 

done well. 

Overall, then, my personal view is that taking the regulators out of competitive markets 

would not stop these ΨƎŀǇΩ issues being addressed. This role would just move to the CMA, 

but at a cost to the effectiveness of the overall regime and/or a huge cost to the taxpayer.  

Meanwhile, and in particular on the demand side issues, I think the regulators are well 

placed to act. Nevertheless, it is important that they learn from the high quality of 

competition work done by the specialist competition authorities. To this end, I fully support 

closer working within the UK competition network and indeed I would argue that this should 

go beyond CA98. The organic waste study carried out jointly by Ofwat and OFT (2011) and 

the ongoing joint work between FCA and OFT on SME banking are nice examples of what 

there should be more of. 

 

! Ŧƛƴŀƭ ƭŜǎǎƻƴΣ ǿƘƛŎƘ LΩǾŜ ŀƭǊŜŀŘȅ ǘƻǳŎƘŜŘ ƻƴΣ ƛǎ ǘƘŀǘ ǊŜƳŜŘƛŜǎ ŦƻǊ ǘƘŜǎŜ ǎƻǊǘǎ ƻŦ ΨƎŀǇΩ ƛǎǎǳŜǎ 

need careful ex ante design and ex post review. 

First, as already discussed, remedies can be ineffective.  

¶ The case of extended warranties on domestic electrical goods provides a nice 

example. The CC report in 2003 identified problems associated with the fact that 

such extended warranties are bought as a secondary product, at the point of sale 
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(POS), with the main consumer decision-making process focussing on the domestic 

electrical good itself. As a result of this lack of consumer focus, and lack of shopping 

around, the price of extended warranties was extremely high. The CC required 

remedies which included better POS information on total costs of the product, 

including the warranty, and also better cancellation rights.  

While these remedies appeared sensible on their face, when the OFT evaluated their 

impact in 2007, it identified only limited improvements, which had addressed only 

around 5% of the originally identified detriment. This led to a new OFT market study 

and eventual undertakings in lieu of a reference to the CC (UILs) from the major 

market players in 2012. These UILs included maintaining & publicising an 

independent price comparison website, to ease shopping around, and providing 

easily available information via in-store leaflets and retailer websites, including on 

the availability of alternative warranty providers. hŦ ŎƻǳǊǎŜΣ ǿŜ ŘƻƴΩǘ ǊŜŀƭƭȅ ƪƴƻǿ ƛŦ 

this remedy will work either, but the example demonstrates nicely the importance of 

monitoring interventions to check that they are effective.  

¶ It is also important to note that small and subtle changes in interventions can 

potentially have significant effects. A nice example is provided by a behavioural 

economics field experiment carried out by the FCA earlier this year.5 In respect of a 

case where a small amount of redress was due to a set of customers of a particular 

company, and where the FCA was concerned that there would be limited take-up of 

the redress offer, the FCA experimented with writing the letter to consumers in 

subtly different ways. It turned out that relatively small changes to this letter led to 

the response rate increasing from 1.5% to almost 12%, a huge increase. 

¶ Remedies can also work in mysterious ƻǊ ŀǘ ƭŜŀǎǘ ǳƴŜȄǇŜŎǘŜŘ ǿŀȅǎΦ ¢ƘŜ hC¢Ωǎ ǿƻǊk 

on unauthorised overdraft charges (UOCs) is an interesting example here. As is well-

known, the OFT actually lost its test case against UOCs in 2009. But the effect of its 

concurrent market study and the case itself raised the profile of the issue so much 

that consumers started focusing on it, in turn giving banks an incentive to revisit 

their strategy. While the situation may still be imperfect, it is noteworthy that UOCs 

came down hugely. An evaluation by OFT this year found annual savings of £400m to 

almost £1bn from reduced charges! 

Second, remedies can have unintended consequences: 

¶ I have already mentioned the work done by my colleagues Catherine Waddams and 

Morten Hviid on the non-discrimination clauses imposed by Ofgem and how they 

appear to have reduced competition, rather than enhanced it. 

                                                           
5
 C/! όнлмоύ άOccasional Paper No.2 - Encouraging consumers to claim redress: evidence from a field trialέΣ 

www.fca.org.uk/your-fca/documents/occasional-papers/occasional-paper-2. 
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¶ I would also like to mention another behavioural experiment, this time carried out by 

the US Federal Trade Commission (FTC) in 2004, on the effect of mortgage brokers 

being required to disclose to consumers the compensation they were receiving from 

mortgage suppliers.6 What in fact happened was that consumers became over-

focussed on the disclosed information, and actually made worse choices in terms of 

the core decision, which mortgage offered them the best deal. In this context, it is 

noteworthy that, as part of the recent Mortgage Market Review, the FSA somewhat 

reduced disclosure obligations, in particular around the provision of Key Facts 

Illustrations, based on a concern that consumers were facing information overload. 

As is clear from what I have said so far, I am big fan of ex ante pilots and experiments. 

However, I also believe it is important to have a strong programme of ex post review of 

remedies. The extended warranties case shows the benefit of this. The OFT had done a 

great deal of work to improve its evaluation programme, and I hope this continues within 

ǘƘŜ /a!Φ ¢ƘŜ C/!Ωǎ ƻƴƎƻƛƴƎ ƳƻƴƛǘƻǊƛƴƎ ƻŦ ǘƘŜ ƳŀǊƪŜǘ ŎƘŀƴƎŜǎ ŀǊƛǎƛƴƎ ŦǊƻƳ ƛǘǎ wŜǘŀƛƭ 

Distribution Review, early results of which were published in July this year, is also positive.7 

Finally, I believe there is a need for more academic work in this area. There have been lots 

of individual pieces of monitoring or evaluation by the authorities, but there has been little 

overarching work done since a report prepared by my UEA colleagues for the OFT in 2008.8   

 

                                                           
6
 C¢/ ǎǘŀŦŦ ǊŜǇƻǊǘ нллп ά¢ƘŜ 9ŦŦŜŎǘ ƻŦ aƻǊǘƎŀƎŜ .ǊƻƪŜǊ /ƻƳǇŜƴǎŀǘƛƻƴ 5ƛǎŎƭƻǎǳǊŜǎ ƻƴ /ƻƴǎǳƳŜǊǎ ŀƴŘ 
/ƻƳǇŜǘƛǘƛƻƴΥ ! /ƻƴǘǊƻƭƭŜŘ 9ȄǇŜǊƛƳŜƴǘΦέ www.ftc.gov/os/2004/01/030123mortgagefullrpt.pdf. 
7
 C/! όнлмоύ άRetail Distribution Review six months in ς how firms are implementing the RDRέΣ 

www.fca.org.uk/news/rdr-six-months-in 
8
 hC¢ όнллуύ ά!ǎǎŜǎǎƛƴƎ ǘƘŜ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ǇƻǘŜƴǘƛŀƭ ǊŜƳŜŘƛŜǎ ƛƴ ŎƻƴǎǳƳŜǊ ƳŀǊƪŜǘǎέΦ  

http://www.oft.gov.uk/shared_oft/economic_research/oft994.pdf 
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So where are we after all this?  

Yes, I think competition can deliver what Adam Smith thought it could. But the invisible 

hand can do slightly erratic things and it can hit brick rules. It therefore needs to be watched 

and sometimes helped. This is true across the economy but especially in the regulated 

sectors. 

As such, where we thought it was a binary choice between 

 Regulation or Competition όǿƛǘƘ ŀ ǇǊŜŦŜǊŜƴŎŜ ŦƻǊ ǘƘŜ ƭŀǘǘŜǊύΧ 

ΧǘƘŜǊŜ ƛǎ ƛƴǎǘŜŀŘ ŀ ƴŜŜŘ ŦƻǊ: 

 Regulation For Competition 

In this context, I think it is very good that several regulators have objective to promote 

competition! That said, this could be stronger. I am lucky to be involved in the FCA, which 

has an overarching strategic objective to make markets work well, and within this a new 

competition operational objective, which has equal weight with its consumer protection and 

market integrity operational objectives, and is being taken very seriously.  

By contrast, Ofgem has had its primary competition objective successively watered down, 

Ofwat and (perhaps more surprisingly) Ofcom both have somewhat second order objectives 

on competition (to protect/further the interests of consumers, wherever appropriate by 

promoting competition), and Monitor does not have any duty to promote competition 

(although it has to exercise its functions with a view to preventing anticompetitive 

behaviour).  

A bit more joined up government policy in this respect would be good. It will be good to see 

the UK Competition Network Statement of Intent, which is presaged in the latest round of 

consultation on CMA guidance. If, as I would hope, this states that the mission of the 

network should be to promote competition then this will be a good start. I would personally 

like to see it go beyond just concurrent competition powers to cover the sorts of markets 

ǿƻǊƪ ǘƘŀǘ ƻŎŎǳǊǎ ƛƴ ǘƘŜ ΨƎŀǇΩ ōŜǘǿŜŜƴ ŎƻƳǇŜǘƛǘƛƻƴ ŀƴŘ ŎƻƴǎǳƳŜǊ ƭŀǿΣ ŀǎ ŘƛǎŎǳǎǎŜŘ ǘƘƛǎ 

evening.  
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So that is my general conclusion, but I would like to finish with a caveat, and talk briefly 

about my four personal current concerns about regulation. 

1. The first I have already covered really. This is the risk that regulation is not 

sufficiently evidence-based and can quickly become outdated. In this context, I am 

supportive of the greater use of sunset clauses in respect of regulations, and I think 

the Ofcom four-yearly reviews of its regulated markets, to see whether regulation is 

still effective and necessary, set a good precedent here, as do the officially biennial 

but in fact almost continuously ongoing reviews at EU level of the various EU 

directives and regulations relating to financial services markets. 

2. The second is the risk that regulators fail to allow for (and may themselves limit) 

innovation and innovatory solutions. Futurology is inherently difficult. But innovative 

ǘŜŎƘƴƻƭƻƎƛŜǎ Ƴŀȅ ǇǊƻǾƛŘŜ ŀƴǎǿŜǊǎ ǘƻ Ƴŀƴȅ ƻŦ ǘƻŘŀȅΩǎ ƳŀǊƪŜǘ ǇǊƻōƭŜƳǎΣ ǿƘŜǘƘŜǊ 

this be better comparison websites that use detailed personal data to help 

consumers choose better, or mobile wallets providing a competitive challenge to 

traditional payments systems, or smart metering facilitating switching. The 

regulators need to keep on top of such developments, and make sure they are 

neither hindering innovation, nor intervening where innovation will soon bring 

market-based solutions. 

3. The third is the rƛǎƪ ǘƘŀǘ ǊŜƎǳƭŀǘŜŘ ŦƛǊƳǎ ōŜŎƻƳŜ ŀ ƭƛǘǘƭŜ ΨŎƘƛƭŘƛǎƘΩΦ When children are 

told precisely what to do, rather than instilled with broad principles and taught to 

think for themselves, they can develop a combination of blind obedience and 

anarchic gaming of the rules. I worry that regulated firms have similar tendencies. 

¢ƘŜȅ ǿŀƴǘ ŎƭŜŀǊ ǊǳƭŜǎ ŦǊƻƳ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎΣ ǎƻ ŀǎ ƴƻǘ ǘƻ ƎŜǘ ƛƴǘƻ ΨǘǊƻǳōƭŜΩΣ ōǳǘ ǘƘŜƴ 


